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Current Topics. 


Scottish Representative Peers. 

proclamation published in a recent issue of the London 
‘strictly charging and commanding all the peers of 
Scotland to assemble and meet at the Palace of Holyrood in 
Edinburgh on Friday, the 15th day of November next, at 
12 o'clock noon, to nominate and choose sixteen peers to sit 
and vote in the House of Peers in the said ensuing Parliament,” 
is an interesting reminder that only a proportion of those 
holding Scottish, as distinct from British, peerages are qualified 
to sit in the Upper House, and, further, as the Proclamation 
voes on to state, the voting at the election is not, as is the case 
in connection with voting for the House of Commons, by ballot, 
“4 —_ election and plurality of voices of the peers 
it shall | » then present and of the proxies of such as shall 
be absent. The ceremony attending the election, though 
no doubt of special interest to members of the Scottish peerage, 
attracts little attention nowadays among those who 
love to recall the romantic past, but mindful, perhaps, of former 
struggles for election, the Proclamation reproduces the old 
instruction to the Lord Provost of Edinburgh and all other 
the magistrates of the city to take especial care to preserve 
the peace during the time of the election and to prevent all 
manner of riots, tumults, disorders and violence whatsoever. 
At one time this would appear to have been no superfluous 
precaution. In 1734, what was known as The King’s List, 
that is, a list of sixteen peers whom the Government of the 
wished to be elected, was circulated among the peers, 
but it was said that the Government officials fearing that 
their selection might not meet with universal acceptance, and 
that in consequence a riot might be apprehended, had a 
regiment of soldiers drawn up in the courtyard of Holyrood, 
which increased the anger of the opposition, who 
vigorously protested that an attempt was being made to 
them by military force. The Ministerialists were 
all but the incidents attending the election had 
repercussions in Parliament, although nothing came of the 
protests, and the practice of sending down a Government list 
of peers seems to have continued till the advent of the Whig 
Ministry of 1830. At each election, the Lord Clerk Registrar 
Is required to attend, and at the conclusion of the proceedings 
he reads out the list of elected peers and makes a return which 
he sends to the Clerk of the Crown, who transmits it to the 
Clerk of the House of Lords. The elected not 
receive a special summons, but presents himself to take the 
oath in right of his election as evidenced by the list supplied 
to the Clerk of the House. A Committee of Privileges in 1786 
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more active than it had ever been since the war. Telephone 
development had, it was urged, made unprecedented progress 
with its aid. Figures were quoted in support of this statement. 
During the present year more than 190,000 telephones and 
121,500 new subscribers had been obtained, involving an 
additional annually recurring revenue of approximately 
£750,000, while the number of calls, particularly long-distance 
calls, have shown remarkable increases. The advertising of 
the reduction in the parcel-post rates will, it is thought, bring 
about an increase of some 13,000,000 in the number of parcels 
this vear over that carried last year. What were dese ribed 
as the splendid results of press advertising had the effect of 
increasing employment, not only in the Post Office, but also 
in industries which supplied it with telephone equipment, 
instruments, lines, poles, buildings, etc. From the foregoing 
it would appear that the State in its commercial activities 
is no more free than are other trading concerns from the rule 
Tax payers should not, perhaps, 


that it pays to advertise 


be ungrateful for the fact 


Coal Selling Organisations. 


We have from time to time drawn attention in this column 
to matters relating to what may be described as the organised 
or co-ordinated sale of coal, both in regard to the general 
progress and results of district schemes under the Coal Mines 
Act, and to judicial decisions in connection therewith. Such 
matters have, of course, an economic as well as a legal import- 
ance, and in view of current events it is thought that a brief 
description of a scheme, which, according to the Labour 
correspondent of The Times 
Lancashire and Cheshire coalfield since July, and is now before 


has been in operation in the 


the collie ry owners of other districts more or less as a model, 
may not be out of place The scheme provides for a single 
selling agency, the executive board established under Pt. I 
of the Coal Mines Act, 1930, to which the various collieries 
ell instead of in open market in competition with each other. 
Kvasions of the minimum price are thus rendered impossible. 
Production is still regulated by standard tonnage and quota 
arrangements, while the board is bound to accept from each 
undertaking an output equal to that sold in 1934 or to pay 
compensation for the amount of coal not wanted. Conversely, 
an undertaking receiving trom the board orders for more coal 
than it sold in 1954 makes a contribution to the board. Maxima 
and minima are fixed for the outputs which may he accepted 
from the various undertakings, while both the compensation 
for coal not wanted and the contributions in respect of excess 
production to the board’s requirements are at an equal rate 
for each ton. The scheme provides for one minimum price 
for each class of coal, for the fixing of standards of quality 
by the board, which also controls distribution and transport 
arrangements. The Times Labour correspondent states : 

By the provisions governing minimum and maximum output 
and compensation for a deficiency of orders individual firms and 
their workpeople are protected against a concentration of 
production which would be prejudicial to certain pits or areas, 
or to the diffusion of employment within the coalfield.”’ 


Housing and Planning. 


THE connection which exists between the subjects of housing 
and town and country planning and the clear line of distinction 
which marks off these services from others operated under the 
wgis of the Ministry of Health, will possibly be reflected in the 
number of readers interested in the new pamphlet ** Housing 
and Town and Country Planning,” just published by the 
Stationery Office, price Is. The pamphlet consists of a reprint 
of Pt. IL of the Annual Report of the Ministry of Health for 
1934-35, which part, consisting of some forty pages, 1s devoted 
to these subjects With regard to housing, the pamphlet 
treats ol general policy and indicates the position in relation 
to the provisions of the Act of 1935. Other sections deal with 


the demolition and closure of houses, the provision of new 


of allied subjects. In addition to a general review, the 
the Act of 1932, and the obligations imposed by the Town 
and Country Planning Regulations, 1933. There are some 
informative notes on some decisions on appeals to the Minister 
of Health, while the subject of joint advisory committecs 
and joint town planning committees is treated from the 
viewpoint of the year’s progress in a section devoted to 
regional planning. The pamphlet may be commended to 
practitioners and members of the general public whose duties 
or interests lie in these directions and who do not possess 
the full Ministry of Health Report for the current year. 


Probation and Borstal. 

A RECENT correspondent to The Times made some interesting 
suggestions to obviate the difficulty sometimes experienced in 
dealing with young offenders between the ages of sixteen and 
twenty-one. If, it is pointed out, a youth between the ages 
stated commits a serious breach of his probation agreement, 
the only course open in numerous cases is to put him on 
probation again, although the magistrates may feel that a 
period of detention under strict discipline would be the best 
means of dealing with the case. The conditions set out in 
s. 10 of the Criminal Justice Act—all of which must be 
fulfilled before an offender can be sent to Borstal—tends, it 
is urged, to rob probation of its seriousness, and it is therefore 
suggested that a breach of probation amounting to an 
indictable offence should render the accused eligible for 
Borstal. It is further suggested that a proviso should be 
added to the same section to the effect that two convictions 
for indictable offences, or being twice found guilty of indictable 
offences not arising out of the same transaction or committed 
within one calendar month of each other, should render an 
offender liable to be deemed a person of criminal habits and 
tendencies within the meaning of the section. The conviction 
is expressed that these amendments would * enable many a 
persistent young offender to be pulled up before he has 
developed strong criminal tendencies.”” We have taken the 
liberty of abstracting the main points of this letter and setting 
them before our readers as the matter is one of general 
importance. We do not propose to offer any comment at this 
stage. A further, tentative, suggestion of the same writer 
may be mentioned in conclusion, namely, that the power of 
sending a young offender to Borstal under the above con 
ditions, subject to a report from the Prison Commissioners, 
might be given to petty sessions with, however, a right of 
appeal to quarter sessions. This, it is pointed out, would 
strengthen the hands of the magistrates at petty sessions 
who know all the circumstances of the case. 


Metropolitan Police Act: A Public Place. 

A sHoRT point of some interest was decided at the Middlesex 
Sessions recently when it was held that a back garden was 
not “a thoroughfare or a public place” within the meaning 
of the Metropolitan Police Act, 1839. One convicted and 
fined £2 for using insulting words whereby a breach of the 
peace might have been occasioned was stated to have spoken 
in a shrill, piercing voice, though there was no evidence that 
she had been heard in the street. The chairman, Sir THomas 
Forster, K.C., stated that he had heard of a front garden 
coming within the Act, but he could not recall a back garden 
being held as “a public place.” The fine and conviction wer 
quashed and £5 5s. costs were allowed. It was pointed out 





that there were bye-laws relating to such conduct as was 
alleged, but the conviction had been made under the Metro 
politan: Police Act. It appears that a first summons unde! 
the bye-laws of the county council was dismissed as the 
locality in which the alleged offence took place had becom: 
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Motor Driving Licence: A False Declaration. 

Suort reference may be made to a recent Assize case as 
illustrative of the consequences of an inaccurate answer to 
the question, which appears in the present form of application 
for a motor driving licence, whether the applicant is suffering 
from epilepsy, ete. The accused was charged with man- 
slaughter and with making a false declaration in such form 
by saying that he did not suffer from epilepsy. It was urged 
in defence that the questions on the application form were in 
the present tense. The accused had had attacks, but they 
had become less frequent, and he hoped that they had ceased. 
There had been none for some time when he made his applica- 
tion. Pleas of not guilty to the manslaughter charge and 
of guilty to the charge of false declaration were accepted by 
the Crown, and an order was made prohibiting the accused for 
life from holding a driving licence and directing him to pay 
the costs of the prosecution, not exceeding £50. Apart 
altogether from the case alluded to, it appears that such an 
inaccuracy might arise disingenuously or from a bond fide 


mistake. 


Maintenance Order Arrears. 

THE effect of the repeal of s. 33 of the Poor Law Amendment 
\ct, 1868, by the Poor Law Act, 1927, and the absence of any 
substituted mode of recovering arrears under maintenance 
orders by poor law authorities either in the Act last mentioned 
or in the Poor Law Act, 1930, was indicated in two decisions 
given by Mr. Bernarp Campion, K.C., at the Tower Bridge 
Police Court last Monday. Section 19 (1) of the Poor Law 
\ct, 1930, provides that ‘‘ where a married woman requires 
relief without her husband, or, being a lunatic, is removed to 
any institution for lunatics, the council of the county or 
county borough to which she becomes chargeable may com- 
plain to a petty sessional court having jurisdiction in the 
county or county borough, and from any such complaint the 
court may make an order upon the husband to pay such sum 

towards the cost of the relief of his wife as appears 
to them to be proper,”’ thus re-enacting, with suitable modifica- 
tions in the light of the change in poor law authorities intro- 
duced by the Local Government Act, 1929, the earlier part 
of s. 33 of the Poor Law Amendment Act, 1868. But the latter 
part of the last-named section relating to the enforcement of 
the orders of the justices when payments are in arrear is not 
re-enacted. The argument that an order such as that in 
question could be enforced under ss. 6 and 35 of the Summary 
Jurisdiction Act, 1879, was negatived in view of the fact that 
those sections provide machinery only, and that such machinery 
is applicable only where some other statute had made the sum 
sued for recoverable by order of a court of summary jurisdiction. 
The position was thus stated by the learned magistrate (we quote 
from the report in The Times): ‘* Mr. Campion said that on 
a review of the statutes it seemed to him that the applicants’ 
contention must fail. It would appear that since the Poor 
Law Act, 1927, no statutory provision existed for the enforce- 
ment of the arrears under that maintenance order [one made 
by the court in 1910 for payment of 2s. a week by a husband 
towards the maintenance of his wife said to be in an institution] 
by the process now asked for by the applicants. The statutory 
authority as to enforcing these orders by the civil debt 
procedure disappeared with the passing of the 1927 Act.” 
The statement continues with the observations that the Act 
of 1927 was superseded by the Act of 1930, attention being 
drawn to the provisions contained in s. 33 of the Act of 1868, 
which have and have not been re-enacted. The conclusion 
reached was that the court had no jurisdiction to make the 
order asked for, either in the case already alluded to or in 
another case where an order was made in 1919 for the payment 
of 2s. 6d. a week. The decision is one of considerable 
importance to county and county boroughs in their position 








Recent Decisions. 


In Purfleet Urban District Council v. Minister of Health and 
Others (p. 838 of this issue), a number of interesting 
points were raised concerning the powers of the Minister of 
Health in regard to the review of county districts enjoined 
by the Local Government Act, 1929. It can only be shortly 
noted here that the House of Lords rejected the argument 
that s. 46, which provides that the Minister may (a) accept 
and confirm, (6) reject, or (c) accept with modifications proposals 
for modifications of county districts, precludes the sending 
back to the county council of such proposals with the request 
that fresh proposals may be submitted. 


In Re a Debtor (p. 839 of this issue), the Court of 
Appeal held that a receiving order made against a married 
woman on the grourd that she was carrying on a business 
and therefore amenable to the bankruptcy laws under s. 125 
of the Bankruptcy Act, 1914, was not affected by the repeal 
of that section a few days later by the Law Reform (Married 
Women and Tortfeasors) Act, 1935, and the argument that 
the court must in such a case act in accordance with the law 
existing at the date of the appeal was negatived. 


In Jutson v. Barrow (The Times, 26th October), it was 
held that the use of the term 
one who was not a qualified medical practitioner within the 
meaning of the Medical Act, 1858, was unlawful. The Lord 
Chief Justice intimated that he could imagine no addition to 
the title “‘ surgeon ’’ which would excuse the use of that title 
by a person who was not registered or recognised by law 


‘manipulative surgeon” by 


unless he was expressly protected by statute—as in the cases 
of ‘‘ dental surgeon”’ and “ veterinary surgeon.” 


An important point in regard to housing law was decided in 
Marriott v. Minister of Health (The Times, 30th October), where 
upon an application made under s. 11 (3) of the Housing Act, 
1930, the court quashed a compulsory purchase order purported 
to have been made and confirmed under the provisions of that 
Act in relation to property in a clearance area. Between the 
date of the order and the inquiry the appellant had demolished 
all his houses in the area and his contention that, after such 
demolitions, nobody could proceed to secure a clearance of the 
area was accepted. The confirmation of the order by the 
Minister of Health, which had been given in order that the 
expense of providing other accommodation for the displaced 
persons should rank for a grant under s. 26 of the Act, was not, 
it was held, retrospective. 

In Stevenson v. Fulton (The Times, 30th October)sit was held; 
on a case stated from a decision of a Metropolitan magistrate, 
that the words of s. 5 (4) of the Official Secrets Act, 1920, cover 
the act of a person who, to make use of an accommodation 
address, gives to the keeper of premises registered for the 
receipt of letters false information as to his actual name and: 
address, and do not only relate to keepers of such businesses. 


In Re Gutcher-Johnson : Campbell v. Williams (The Times, 
3lst October), FARWELL, J., held in the circumstances that a 
reversionary gift under a will to a temperance society of a house 
for use as a temperance hotel failed. It was, the learned judge 
intimated, impossible to say that a gift to carry on a temperance 
hotel was a valid charitable gift. 


Re National Flying Services Lid. : Cousins v. TheCompany (The 
Times, lst November) was a summons in a debenture-holder’s 
action in which commission was claimed for finding purchasers 
for an aerodrome. The receiver admitted that he accepted the 
introductions on the footing that the applicant should be 
paid commission subject to the sanction of the court. He did 
not apply for an order to permit him to pay the commission, 
with the result that the parties were entirely at the mercy 
of the court which, FARWELL, J., intimated, would examine 


each case on its merits. In the circumstances £1,000 was 
£1.557 10s. was claimed. 


ordered to be paid 





¢ 


824 THE SOLICITORS’ JOURNAL. 





November 9, 1935 








Magisterial Jurisdiction in Northern 
Ireland. 


In the course of a papel which was discussed at the recent 
annual provincial meeting of The Law Society (79 SoL. J. 
731), Mr. J.S. Walsh advocated an extension of the jurisdiction 
of the summary courts, and with it a restriction of the powers 
of lay magistrates in these courts and at quarter sessions. 

It is venerally recognised that the work of the magistracy 
has vastly increased, and that there is need for some revision 


of their duties and powers. It is also rumoured that a Royal 
Commission may be set up to consider reforms in the present 
ystem 

British relorms are apt to move slowly from precedent to 
precedent. It may, therefore, be worth noting that starting 
points can be found for Mr. Walsh's proposals in existing 
statute In the case of courts of summary jurisdiction 
there are, of course, the enactments relating to police 


magistrates and stipendaries 

As revard quarter session also, there is the London 
County system, under which a paid legal chairman and deputy 
Lord Atkin may have had 
that precedent in mind when (in his evidence before the 


chairman are appointed to pre ide 


Royal Commission on the De pate h of Business at Common 
Law) he favoured an increase in the jurisdiction of quarter 
sessions, on condition that the chairman should be a qualified 
lawyer in the position of a recorder, with sole discretion as to 
punishment (79 Sou. J. 257) 

Official justices in quarter sessions and petty sessions have 
for a long period formed part of Irish administration. An 
Act of the pre-Union Parliament (27 Geo. 3, e. 40) enabled the 
Lord-Lieutenant of Lreland to appoint, for certain counties, 


a barrister-at-law, of six years’ standing at the least, not 
being a Member of Parliament, to act as a constant assistant 
and by 


assistant barristers ” 


to the justices at every suc h session of the peace ” 
36 Geo. 3, c. 25 (Ir ) the system of 
was extended to the other countie 
The assistant barristers were placed on the footing whi h 
they have oc upied in more modern times by 14 & 15 Vict., 
c. 57, which pro\ ided that such a barrister should, by virtue 
of his office, be and preside as chairman of the justices at 
general or quarter sessions, and might proceed with the 
business although no other justices were in attendance. The 
barrister held office during good behaviour, and was removable 
by the Crown on an address of both Houses of Parliament 
Under the Act 21 & 22 Viet., ¢. 88, the assistant barrister 
Quarter Sessions.” In 


received the style of * Chairman o 
a municipal borough the recorder had, since 1840 at latest, 
heen the sole judge of the court of quarter sessions. 

The Lrish equivalent of the stipendiary is to be found in the 
resident magistrates—at one time popularly called ** remov- 
ables’ appointed under 6 & 7 Will. 4, ¢. 13, the Constabulary 
(Ireland) Act, 1836. It was enacted by s. 31 of that Act that 
in any case in which it should appear to the Lord-Lieutenant 
of Ireland to be expedient * by reason of any county . . . 01 
town being in a state of disturbance, or owing to the 
absence or non-residence of a magistrate in any county 
or town or for any other sufficient cause,” then the 
Lord-Lieutenant might appoint during his pleasure one or 
more person to be magistrates for any suc h county or town, 
receiving salaries out of the public funds, and being incapable 
In the course of administration 


of holding any other office 


this enactment became the foundation of a system under 
which for every petty sessions court a resident magistrate 
would he available to take part in the proceedings an 
urrangement resembling the system apparently contemplated 
by Mr. Walsh in his recent paper 

The former Irish machinery for quarter and petty sessions 
came, as respects Northern Lreland, under the control of the 


local Parliament and Government established by the Govern 
ment of Ireland Act, 1920. The new administration did not 








allow manv vears to elapse before initiating a series of chanves 
in the direction of a curtailment of the powers of the lay 
bench. An Act of 1923 (13 & 14 Geo. 5, c. 12) required that 


all liquor licensing applications and all cases under the liquor 


licensing laws (except simple drunkenness) were to be heard 
before a court of summary jurisdiction consisting of two or 
more resident magistrates, with an appeal to the recorder or 
county court judge sitting alone. Under the same Act the 
licensing quarter sessions are to be held by the recorder o1 
county court judge sitting alone. The Motor Vehicles Act of 
1926 (16 & 17 Geo. 5, ¢. 31) made provision that a court of 
quarter sessions should be constituted in the same way when 
dealing with an appeal from the summary court in the case of 
a motoring offence: and a statute of 1929 (20 Geo. 5, ¢. 21) 
enacted that motoring offences which are within the cognisance 
of a court of summary jurisdic tion are to be tried by a resident 
magistrate sitting alone. Gradually, similar provisions were 
applied to offences against other particular codes of law. 
In Northern Ireland, moreover, the administration had in 
practice observed a rule of requiring legal qualifications in the 
case of resident magistrates appointed under their régime 
whereas, under the former system, the resident magistrate had 
usually been a retired officer of military or police experience 
Thus, whilst the trend of statute law was in the direction of 
curtailing the powers of the unpaid justice, the administrative 
practice was laying down the requirement of legal qualifica 
tions for the official magistracy. In short, the way was open 
for the general restrictions enacted in the Parliament of the 
present year, by an important and vigorously criticised measure 
The Summary Jurisdiction and Criminal Justice Act of 
1935 (25 & 26 Geo. 5, e. 13) opens with a provision that the 
county court judge shall be the sole judge of the court of 
quarter sessions for a county not being a county borough, and 
that in the latter case the recorder shall be the sole judge, iis 
formerly. The Act goes on to deal with courts of summary 
jurisdiction and justices of the peace in drastic fashion 
** References to a court of summary jurisdiction, where they 
occur in any enactment, whether past or future (including 
this Act), shall be construed as referring to a_ resident 
magistrate or resident magistrates sitting in petty sessions 
Except as otherwise provided by this Act the powers 
and duties of a ju stice or justi es of the peace... shall 
he exercised and performed by a resident magistrate or 
resident magistrates, and no justice of the peace, not being a 
resident magistrate, shall have jurisdiction to exercise or 
The functions left to the lay justice must 
be exercised by him The Act sets 
them out at length, and they include power to do the following 
things : 

To require a person to find security to keep the peace Ol 
to be of good behaviour, and to commit him in default 
thereof ; 

To sign summonses, warrants and other documents : 


perform the same.” 
“out of petty sessions.” 


To administer oaths, ete. ; 
To hear and determine drunkenness and vagrancy cases 
To take evidence in proceedings against any person 
charged with an indictable offence, to refuse information 
or commit the person for trial either in custody or on bail 
The lay justice remains in the actual commission of the 
peace, but the inclusion of his name therein operates only to 
the extent of giving him the powers left to him by the Act 
All future appointments to the resident magistracy are to 
be made by the Governor of Northern Ireland on the recon 
mendation of the Minister of Home Affairs. Every perso! 
to be appointed must be a barrister, or solicitor, of at lea 
six years’ standing. He will (subject to retirement on pension 
hold office during good behaviour, but may be removed fron 
office by the Governor upon the address of both Houses otf 
Parliament. Salaries, allowances and pensions are to he pa { 
out of moneys voted by Parliament. A resident magistrat: 
when appointed and sworn in, becomes a justice of the peace 
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in and for the county or district for which he has been 
appointed, and also for every other county and district in 
Northern Ireland. 

Having placed the quarter sessions and petty sessions on 
the basis above described, the Act of 1935 proceeds to enact 
various provisions which would not have been practicable if | 
the constitution of the courts had not been restricted. Power 
with the consent of | 
Summary 


is given to the court to deal summarily 
the accused—with certain indictable offences. 
ju isdiction in ejectment cases and small debt cases is extended. 
The right of appeal to quarter sessions is laid down in the 
widest terms, and a further appeal from quarter sessions to 
the Supreme Court is provided on points of law. The Act is | 
to come into force on an appointed day or days, and for the 
most part it is not yet in operation. 

\s the powers of the Parliament and Government of 
Northern Ireland do not extend to certain United Kingdom 
matters—in particular customs and excise duties and income 
tax—the enactments of that Parliament concerning procedure | 
might be held not to extend to the recovery of such taxes or 
the penalties in connection therewith. This point has been 
met from time to time in Finance Acts passed at Westminster 
Thus, in 1923, the court for the summary trial of illicit 
distillation cases was assimilated in constitution to the court 
set up under the Northern Ireland Licensing Act of the same 
year. The Finance Act of the present year in effect applies 
the provisions of the new Northern Ireland Act to such 
revenue matters as are outside the powers of the Northern 
Ireland Parliament. 

In the Irish Free State, the former system of unpaid justices 
and resident magistrates was swept away as soon as the new 
Constitution had come into being. The Courts of Justice 
\ct of 1924, which secured the complete disruption of the 
system of British courts, made provision (among other things) 
for replacing the petty sessions court by a district court 
presided over by a qualified lawyer, and for depriving justices 
of the peace—now called “* Peace Commissioners ’’—of their 
judicial powers. The criminal jurisdiction of quarter sessions, 
and the hearing of appeals from the district court, passed to 
a circuit court under a presiding judge. 

If a Royal Commission be appointed to consider reforms 
for England, no doubt opposition to the growth of “ official 
dom” will manifest itself. The Northern Ireland measure 
certainly encountered vigorous criticism. In Parliament, it 
passed through the House of Commons with comfortable 
majorities, and was read a second time by the Senate without 
a division. Some of the existing magistrates, however, 
declared themselves to be unalterably opposed to the Bill in 
principle, and doubtful as to its constitutional validity. The 
public as a whole remained unmoved, and the high legal 
authorities do not appear to share the doubts. It is natural 
that those who have given voluntary service on the bench, 
and in many cases regard that service as a high tradition, 
should be restive when the old order is changed. But the old 
order was not suited to the multitude and complexity of the 
matters which can in modern times be brought before courts 
of summary jurisdiction or the county bench. 








Employment ina Personal, Domestic, 
or Menial Capacity. 


THE writer of a letter which appeared in our issue of the 
2nd November, at p. 818, contends that the Finance Act, 1921, 
s. 10, by enacting in effect that ‘‘ a person employed to drive a 
motor car ”’ should not be deemed to be a male servant ** unless 
the employment in that capacity is also employment in a 
personal, domestic, or menial capacity,” exempts the employer 
of a chauffeur from taking out a licence unless the chauffeur 








be also employed in performing household duties. And the 


writer reports that the Excise and the L.C.C. maintain that 
the opening of the door of the car by a chauffeur constitutes 
personal service, while the cleaning of the car makes him a 
menial servant. 

I happen to disagree with both propositions. 1 would 
submit that ‘‘ also employment in a personal, etc., capacity ” 
means the same employment, so qualified ; a man employed 
to drive a motor car may be so employed in a personal, ete., 
capacity or he may not. My criticism of the official theory 
is that it draws a distinction where none was intended. But 
both points can conveniently be dealt with, as it happens, by 
a short historical review of some authorities concerned with 
the meaning of ** menial.” 

The ‘** Termes de la Ley,’ and afterwards Blackstone, in his 
Commentaries (I, 14: ‘‘Of Master and Servant’), 
declared that menial servants were ‘so called from being 
‘intra moenia, or domestics.” An unfortunate conjecture, 
which played a part for some time. It is not clear whether 
it was accepted or not by the court deciding Nowlan v. Ablett 
(1835), 2 C.M. & R. 54; 4 L.J. Ex. 155, which was an action 
for wrongful dismissal brought by a gardener who had occupied 
a house in his employer's grounds. Undoubtedly it was put 
forward in argument. But, according to the Crompton report, 
Abinger, C.B., held that, though the plaintiff had not lived 
within the curtilage, intra moenia, he had lived in the grounds 
and was a menial servant; according to the Law Journal 
report, moenia apparently included the curtilage, he had 
lived within it, and for this reason he was a menial. 

The distinction between indcor and outdoor servants was 
given effect to in Ogle v. Morgan (1852), 1 De G., M. & G. 359, 
when a bequest of a year’s wages to “ each person employed 
in [testator’s] domestic establishment,” was held not to extend 
but here the circum- 
unequal benefits, 


to a gardener engaged on similar terms ; 
stances warranted the assumption that 
which would have resulted from treating servants drawing 
board wages in the same way as those who received their food, 
all alike, would hardly have been intended. 

In the same year, Nowlan v. Ablett was cited in Todd v. 
Kellage (1852), 8 Exch. 151, a claim for wrongful dismissal 
brought by a governess, who was held not to be a menial 
servant, though she had resided in her employer's house. 

But the real attack on the theory began with 
Nicoll v. Greaves (1864), 33 L.J. C.P. 259, a similar action 
brought by a huntsman; for counsel had consulted the 
lexicographers, and put forward the rival proposition that the 
} ~ * many,” denoting 
(Dr. Johnson's 
succeeded in 


* pnoenia 


word was derived from “ meiny”” or 
** belonging to the retinue or train of servants.” 
great work was cited, and while I have not 
finding the word or any similar word in ** Bosworth’s Anglo- 
Saxon Dictionary,” I will mention that the learned doctor's 
complete statement is: ‘from meiny or many; meni, Saxon, 
or mesnie, old French”). At all events, in his judgment, 
Erle, C.J., abandoned the geographical distinction altogether, 
and applied the principle that what mattered in these cases 
was the proximity to the master demanded by the servant's 
duties; the closer the association, the more desirable it was 
that either should be able to give the other short notice. 

So in the Irish case of Lawler v. Linden (1876), 10 LR. 
C.L. 188, a claim for wrongful dismissal brought by the 
Lawson, : adopted the 


housekeeper of a large hotel, 
was derived from the Saxon 


Johnsonian view that ‘‘ moenia ” 
word meiny, “‘ which occurred in Chaucer and Shakespeare,” 
and ruled that residence was not a decisive test. 

This brings me to Pearce v. Lansdowne (1893), 69 Lt. 386, 
which bears indirectly but strongly on the point raised by our 
correspondent. The claim was one brought by a potman under 
the Employers’ Liability Act, 1880, and the issue was whether 
he was a “ domestic or menial servant” within the meaning 
of the Employers and Workmen Act, 1875; if so, he was 
outside the scope of both. Collins, J., approved the view of 


Lawson, J., in the Irish case, that ‘“‘ menial” was “‘ from the 
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Saxon word ‘ meiny’ or ‘ mesnic (sic) But the judgment signatory. though there is no reason why a foreigner should 
of Willian J.. takes us f her, holding that the nature of not be one: Re General Company for The Promotion of Land 
t he or} i f | hy te irduousne and skill was | ¢ — y ( h App 5635. 
entirely irrel nt vl to be considered is to what o ascertain the result of subscribing the memorandum of 
extent does it brin nd master into close and intimate | association (which incidentally must be done for not less than 
relationshiy Be it reme 1 that the Employers and one shar s. 2 (4) (b)), we must turn to s. 25, which 
Workmen Act provide ( nh summary remedies—it is } that the subscribers of the memorandum of a company shia 
difficult to Wma I le t ol that period conse iously " deemed to have iwwreed to become members of the company, 
enabling a house d to hale her employer before a police c and on its registration shall be entered as members in its 
court vj of members \ subscriber to the memorandum is in 

And the same judgment rressly la down that there % i dif rent position from any other member as_ regards 
no ditlere! hetween a aon ti ervant and menial | rest ion of the contract deemed to be contained in the 

rvan rm f cautious draftsmanship ; | memorandum, to take up the shares for which he is a 
the obrect » defir t el subseriber. for he cannot obtain rescission of the contract o7 

On these lines, | reach the ! on that the draftsman of the ground of fraudulent misrepresentation—the company, 
the Finance A O10, | ! yone one better perhaps not having been in existence at the time of the agreement 
the perso! } } ! | 1 of uper idded, because being incapable of being a party to the fraud : Lord Lurqai 
colloqu 1] en ! now a term of contempt | Case | 190 1 Ch. 707 
(see the New Ei h Dictionary ’ { consideration of | Further, the directors cannot release the subscriber from 
the object o ratl trengthens this conclusion ; | the ontract to take up the shares (Re London Coal Co.. 
the idea. be it nd or othe to tax luxury the tax 9 Ch. D. 525). and in view of these two authorities it is hardly 
is to fall on the mar mpl chauffeur to drive him to urprising to find that, in the great majority of cases, th 
work or pleasure ‘ r the chauffeur also open the door | ignatories to the memorandum only agree to take up one 
and « ! he car or 1 ! o valets his master or not; | share eacl There is, of course, no legal reason why the 
but it ! to be | dir ct of a man employed, say, by | should not subscribe the memorandum for as many share 
a hotel-keeper to drive guests from and to the station | as they please ; but, apart from the difficulties suggested by 

| the two cases referred to, there may be practical objection 

| to the disclosure of the princips | shareholders of the « ompanys 

Company Law and Practice. | rae deen ee eae es Oe ee 

. of the share for which they agree, hy the memorandum, to 

\ MEMORANI on b sine qua non tor every ubseribe they may be all nominees for one man: Salomon 

t ! tered under the Companies | vy, Salomon & Co., Lid. [1897] A.C. 22. 

The \ 1929, and though many of the observa So much for the signatori now what must the memo 

Memorandum " hall make on thi ubject randum contain ? It must contain (a) the name of the com 
of Association. | t Oo be of a somewhat pany, and if the company is limited, the word * limited 

met ( 1 thinl hey may none | (4) whether the registered office is to be situate in England 

he le hy ! minder for those of my or Seotland (c) the objects of the company. The memo 

readers W ‘ \e ire, not matters of | randum of a limited company must also state that the lability 

everyday or of the members is limited, and the memorandum of a company 

The nec Pern mM appears Tron 1 of limited by guarantee must contain a guarantee in the well 
he Com} \ Wat hich provides that any seven or known forn In the case of a company having a share capital, 
more persor 1 the ¢ private company as to | the memorandum must also (unless the company is unlimited) 

ch we A \¢ ! [wo OF more persons) state the amount of tl share capital with which the company 

OC Later inp may, by subseribing their | proposes he registered and the division thereof into shares 
han 0 mer ndun tion and otherwise com of a fixed amount All this is to be found in s. 2 of the Act 
plyin ntl rem ‘ e Act in respect of registra and it will be seen, on reading it, that the familiar guise of 
tion, tor nou I ! i CO! Such a company may the ordinary memorandum of association is there outlined 
he ! of the t | 0 I r by the Act, a company Looking through the section. one sees that the objects ol 
limited | 1 compal ! d by guarantee, or an | the company must be ‘there stated. This is one of the most 
Hnimited " ! tl ! i comparatively rare Important parts of the memorandum, because the company 
Envir ‘ cannot do anything not provided for by its objects clause 

It is to he obser he sectiol es the word “ persons ” such an act is ultra vires and void and cannot be sanctioned 

ul bers to tl emorandut ind the Registrar of | even with the consent of all the members of the company 
(C‘ompeanic nsists on thseription by the appropriate Hence the importance of seeing that the company starts of 
number of ind itl nd will not register a memorandum life with an objects clause as wide as it may reasonably 
ubseribed by corporation or firm unless there are also | require during the term of its existence; the necessity for 
ificrent individual nit Phe reason tor thi Is po rhaps to this has led to the now universal practice of inserting In the 
be found ~ Ol \et, which provid that in the memorandum, not only the objects of the company, but also 
Cause 0 company | t share capital each subscriber | its powers, a practice frequently condemned, but which cannot 
mu ! Oppo is name the number of shares he takes : now be cast aside, It is, of course, possible for a company to 
ind this | heen taken to mean that the subscriber must | alter its memorandum with respect to its objects under s. 5, 
vrite such number th his own hand. I[t follows naturally | and this is a thing which is quite frequently done, but it is a 
from thi at neither a corporation nor a firm can | limited power, very properly hedged about with restrictions, 
omply with 1 requirement, and are therefore properly not and it necessitates an application to the court. 
tuken into ( t in oning the number of subseribers : | The power of altering objects is a very important one, and 
ind it may y ps | o remarked that a marksman,’ one with which | hope have an opportunity of dealing 1n 

as the con incers have it, cannot be himself a matory, | some detail in this column before long, but to-day [ must 
though he co t gl rbal authority to an uvent to sign on pass from it to consider other aspects of the memorandum. 
his behalt Re Whitley Partners, Ltd., 32 Ch. D. 337 Broadly speaking, the memorandum is unalterable (see 

Though the A I r is me pecific on tl point, each Compani Act, 1929, s. 4), but the Act does make express 
ignatory of the memorandum should give his name, address | provision in several ways for alteration of the memorandum. 
and occu] or ind it no id ible for an infant to be a One of the chief provisions | have referred above: the 
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other most important provisions are those which relate to 

alteration of the capital. There is a variety of ways 

which the capital structure of a company can be altered 
which involve an alteration of the memorandum in that 
that document contains a statement of the company’s capital. 
I need not weary my readers with a detailed recapitulation 
of these, or of the numbers of the various sections which 
provide for them. Suffice for me to refer to 
reduction of capital, conversion of shares into stock, con 


increase and 


lidation and sub-division of shares, and cancelling shares 
not agreed to be taken. 

How else can a company alter its memorandum? It can, 
by virtue of s. 19, change its name. This requires a special 
resolution, and the approval in writing of the Board of Trade 

the change, except in a case where by inadvertence or 
( therwise, a company has been registered by a name identical 

th that of a previously registered existing company, 01 
sO nearly resembling it as to be calculated to deceive, when the 
first-mentioned company the with the 
sanction of the Registrar of Companies only: s. 19 (2). 

{ case which quite frequently arises in connection with the 
memorandum is where the company has a capital divided 


can make change 


nto shares of more than one class, and where the class rights 
are defined by the memorandum. This is not infrequently) 
frequently deliberately, but fears, 
without a proper appreciation of the consequences which 
flow from the attachment of the class rights by the memoran- 
When done deliberately, it is done to protect the 
and to prevent them readily 
interfered with; for, being defined by the memorandum, 
they cannot be dealt with under an ordinary modification 
of its clause in the articles, 
itself provides for modification, either in that or 
other Way: see Ashbury v. Watson, 30 Ch. D. 376, and Re 
Welshach Incandescent Gas Co. [1904] 1 Ch. 87. 

But there is nevertheless a way of altering rights attached 
to shares by the memorandum, and that is by means of a 
cheme of arrangement between the company and its members 
under the Companies Act, 1929, s. 153. This 
an application to the court. The court first of all summons 
the appropriate class meetings, and if a majority in number 
representing three-fourths in value of the respective classes 
of members present and voting either in person or by proxy 
agree to the arrangement, the court may sanction it, and if 
it does do, it will bind the respective classes. That an altera 
tion of class rights may be made in this way is clear from 
the two cases of Re Palace Hotel Co. [1912] 2 Ch. 438, and 
Re J. & A. Nordberg {1915| 2 Ch. 439. The court 
course, as on a reduction of capital, a discretion in the matter, 
and would not sanction a scheme of arrangement under s. 153 
if it were not a fair scheme. This device of reaking use of 

153 is quite frequently resorted to, and is often a very 
useful way of getting out of what would otherwise be a 
difficulty. 


done, sometimes, one 


dum. 


rights, being too 


unless, of course, the memorandum 


some 


necessitates 


has, of 





Mr. Bertram B. Benas, Barrister-at-Law, delivered a lecture 
on ** The Powers of Personal Representatives in respect of 
Property in Land ”’ before the members of the Liverpool and 
District Society of Certified Accountants recently in the 
board room of the Liverpool Chamber of Commerce. He dealt 
with the growth of the powers of personal representatives over 
real estate, tracing historically the development of the 


legislation, and gave an account of the principles of the 
conveyancing technique whereby title was made by and 
through personal representatives of deceased persons. Ten 


years had passed since the new property legislation as a whole 
came into operation. That very period, he said, was regarded 
by the promoters of the legislation as being the testing time 
during which the advantages of private conveyancing might 
be tried before committing the country to a universal system 
of State registration. If the ultimate decision would be that 
the system of private conveyancing should continue, then a 
great contribution towards that view would be the extended 


facilities afforded by the new legislation for making title to 
property in land through personal representatives, 


| 





| 
| 
| 
| 
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A Conveyancer’s Diary. 


[ HAVE had a case suggested to me as Interesting 
point upon which the authorities are not 


raising an 


Accumulations altogether satisfactory and which has a 
directed value for the draftsman of settlements and 
beyond the wills. 
permitted I will suppose the following: A_ settles 
period funds upon trust (1) to accumulate the 
Resulting income for twenty-one years and * subject 
Trust or as aforesaid ” (2) to pay the income to B 
Intestacy. for life and * subject as aforesaid ” (3) in 
trust for the children of B 

\ dies within the twenty-one years. 

The first question, of course, is whether the trust to 
accumulate for twenty-one vears 1s cood 

To answer that we must turn to s. 164 of the L.P.A., 1925, 
which takes the place of s. | of the Accumulations Act, 1800 


(often known as the Thellusson Act). 
Sub-section (1) of that section reads 
“(1) No any 
settle or dispose of any property in such manner that the 
income thereof. shall, hereinafter 
wholly or partially accumulated for any longer period than 


person may by instrument or otherwise 


save as mentioned, be 
one of the following, namely : 
(a) the life of the grantor or settlor : 
(b) a term of twenty-one years from the death of the 


or 
grantor, settlor or testator: or’ 
(c) and (d) I need not trouble with for the present purpose, 
The sub-section proceeds 
* In 
otherwise aforesaid, the direction 
hereinafter and the 
property directed to be accumulated shall, 


accumulation is directed 
shall 


Income 


every case where any 


than 
mentioned) be 


(save as 
of the 
as the 


as 

void 

sO long 

same is directed to be accumulated contrary to this section, 

70 to and be received by the person or persons who would 

have been entitled thereto if such accumulation had not 
been directed.” 

If the authorities are considered, I think that it will appear 
to have been settled that in such a case the trust to accumulate 
would be good only during the period which elapsed between 
the date of the settlement and the death of the settlor. 

In Re Lady Roslyn’s Trust (1848), 16 Sim. 391, the facts 
were that A transferred a sum of stock to trustees and by a 
deed directed them to accumulate the dividends during the 
joint lives of M and N, and it was held that the direction to 
accumulate was good for so much only of the jeint lives as 
expired between the date of the deed and A’s death. 

Jagger v. Jagger (1883), 25 Ch. D. 729, 
by a post-nuptial settlement, the husband assigned all his 
personal estate to trustees upon trust to apply the income to 


was a case where, 


his own maintenance, and subject thereto during the joint 
lives of himself and his wife and the life of the survivor of 
them, to apply all or any part of the income for the main 
tenance of the wife and the children of the marriage, and to 
accumulate the surplus (if any) so that the accumulations 
should be added to the principal fund. 

It was held that the trust for accumulation was good only 
during the lifetime of the husband. 

Other cases to which reference may be made are //eywood 
v. Heywood (1860), 29 and Re Errington (1897), 
76 L. T. 616. 

It seems, therefore, that, in the case which I have supposed, 
the trust for accumulation ceased upon the death of A. It 
is @ somewhat curious result, for it might have been thought 
that the trust might have extended in any event throughout 
the twenty-one years, but the second period mentioned in 
the Act (twenty-one years from the death of the settlor) 
does not strictly apply whilst the first-named period (during 
the life of the settlor) may be made to apply. 

At any rate, I will assume that the trust for accumulation 
ceases on the death of A, which I think, upon the reasoning 


3 


seav. 9, 
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applied in the Cast to which | have referred must he taken 
to he right 

Then the que tion Aarises vhat becomes of the Income 
hetween the death of A and the expiration of the twenty-one 
year / 

Here the authorities are not very satisfactory 


In Weatherall 


that a te 


Thornburgh 1877) x ( hy }) YI if appeared 


tator who died n IRD2 vave his personal estate to 
nceome to his wite during her 
then, from 


to her an annuity and, during 


trustees upon trust to pay the 


widowhood and in cause she hould marry avaim 


and after 
her lift 


thy trust 


ue hm irriage, to pay 


to invest the surplus (if any) and “ after her decease ”’ 


money and accumulations were to bye dispo ed of hy 


the truster In paying certain le ACHE and the residue he vAVe 
Thoma Mi iter ab olutely The 
sd 
surplu 


held 


hye tween t he 


to one widow married 


He: annuity had heen paid ince that time 


had 


that s to the 


again in 
1 


and the 
It wa 


income heen accumulated 


1 
urplus income which would 


years from the 


aecrue expiration of twenty-one 

testator’s death and the death of his widow, there was an 

intestacy. and that | homa Mi iter was not entitled the reto 
Now the Phellu on \et provided (as does > 164 of the 


directed otherwise 


income should, so long “#8 If IS 


L..P.A.) that where any accumulation | 
than a 
directed to 


person who would have been entitled thereto if such accumula 


therein mentioned, the 


to the section, vo to the 


e accumulated contrary 


tion had not been directed In other words. the settlement or 


will is to be read as if there were no trust for accumulation 
or none which offended against t he tatute 
This, | think, is where the point for the draftsman arises 
If instead of using the expression “ and after her decease ’ 


Weatherall 


aforesaid.” 


Thornburgh had 


the result would, 


the draftsman of the will in 


aid and subject to the trusts 
| think, 
In hfs judgment in the Court of \ppeal James, L..J 


| am of opinion that Thoma Messiter is not the re 


have been different 


said : 
iduary 


under the will, he is only residuary trust 


ifter the death oft t he wite 


euvater cesta qive 


m remainder ol the partie ular 


fund, and there is nothing in the Thellusson Act to vive the 
accumulations to him There is no gift of the surplus income 
to any person whatever until the death of the wif 

It is better, therefore, when there are successive trusts 
to employ the word subject thereto or ubject to the 


trusts aforesaid,” instead of the from and after 


expre lon 


ome event That pre ent any hiatus ind avoids the 


possibility of a partial intestacy 

on the accumulation point which do not 

appear to bear out my view that the Weatherall 

Vv. Thornburgh would have been different if the will had read 
ind subject to the trust ind after 


There ure TWO Cause 


dec mion nm 


instead ot 


Lore aid 


her decea c 
One is Re Travis [1900] 2 Ch. 541 


and bequeathed his estate 


There “a testator cle vised 


and effects to trustees upon trust 


to pay out of the income thereof an annuity of £200 to his 


niece during her life, and he directed that the surplus income 


should wcumulate and hye inve ted until t he death of his 
niece ind subject and without prejudice to the trusts 
aforesaid his trust estate should be held in trust for the 
children of his niece who should attain twenty-one or dying 
under that age should leave issue 

It was held that, as to the surplus income from the expiration 
ot twenty-one year after the testator death down to the 
death of the niece, there was an intestacy 

It will be noticed, however, that under the trusts of the will 


the surplus not payable to anyone until after the 


Income Wa 


death of the niece as the ela ol persons to take could not be 
ascertained until after that event. I do not therefore take 
that case to be an authority avainst what | have said 

The other case is Re O' Hagan |1932| W.N. 188 

The W.N report states that by a post nuptial settle- 


ment made by one O'Hagan funds were settled upon trust 





out of the make certain payments to his wif 
until her death or re Then there was a trust to 
make certain payments out of the surplus until the death 
re-marriage of the wife, and a trust to accumulate the ultimate 
The report 
* Subject to the foregoing trusts, the capital an 


income to 
marriage. 


surplus until the death or re-marriage of the wife. 


proceeds 
were to be held in trust for their children.’ 

Clauson, J., held that accumulations after the death of t! 
settlor were invalid under the Thellusson Act, and that on thi 
Weatherall \ Thornburgh there was a resulti uy 
trust of them to his estate. 

The report, however, does not actually quote fronr thi 
settlement and the expression * subject to the 
may be the reporter’s way of putting what he unde: 
stood to be the effect of the settlement. At any rate, it is 
strange that the learned judge, whilst relying upon Weatherall 
v. Thornburgh, did not comment upon the important differenc« 
in the language employed in the two cases, if in fact tha 


Income 


authority of 


foregolr 


trusts ”’ 


difference existed 
My conclusion is that if A settles funds 
accumulate the income for twenty-one years “ 
aforesaid ” to pay the income to B for life, ** and subject as 
aforesaid ” in trust for the children of B and A die before th: 
expiration of the twenty-one years, the result is (1) that th 
accumulation continue after the death of A, and 
(2) that the income arising between the death of A and the 


upon trust to 
and subject “us 


cannot 


expiration of the twenty-one years belongs to B, and after 
his death result to the estate 
of A 


I have reason to think that it has too often been considered 


to his children, and does not 


in similar cases that there is a resulting trust or an intestacy 
in respect of the income which has been directed to be accumu 
lated beyond the period allowed and has arisen during the time 
If | am right, that would 
not be so if the language employed were such as I have 


which is in excess of that period. 


suggested 








Landlord and Tenant Notebook. 


Page (1923), 67 Sou. J. 659, was speedily 

that of Mills v. Rose (1924) 
120, C.A. Each dealt with the 
an ex-tenant of an agricultura! 


THE case of Cave \ 

followed by 
Quitting as a 68 Son. J. 
Condition of 


Compensation. 


position of 
holding claiming compensation for disturb 
ance though he had held over till judgment 
In eye tment entore ed him. Text books refer 
to the first of the two cases as illustrating the rule, and advise 
the other: and I think 


was against 


readers to * see also” or “* compare ss 
some COMparison Is worth while 

In Cave v. Page a notice to quit served on the tenant expired 
25th March. 1920 In October, the landlord tool 


proceedings, obtaining judgment in November. In December 


on the 


being still in possession, the tenant gave notice of intention to 
claim compensation for disturbance under s. IL of the then 
Agricultural Holdings Act, that of 1908. Next month, sheriff’ 
officers disturbed and ejected him. In answer to the clain 

the landlord relied on the wording of the section which required 
within three months after the time a 
The reasoning adopted 


a claim to be made 
which the tenant quits the holding.” 
in the Court of Appeal when upholding this plea was simple 
by the interpretation clause of the Act 
ther 
fore, on the expiration of term and contract the premis 
it followed that there was no holding 
to quit in January, 1921, and the claim was not made withi 
‘the holding.” 
Rose the facts were that notice to quit, giver 
expired on the 25th March, 1922; the tenant 
then gave up the land, but not the farm-house (his wife being 
ill). Im May the landlord sued for of the land 


and straightforward : 
a holding was land held under a contract of tenancy ; 


ceased to he a holding . 
three months after quitting 
In Mills \ 


by the landlord 


possession 
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ind house, and for mesne profits, and signed judgment by 
ilt. The judgment was executed in June. The tenant 
who had duly given notice of intention in February) claimed 
compensation for disturbance ; the arbitrator found as a fact 
that he had not quitted the land in consequence of the eject 
ment proceedings ; ultimately, the Court of Appeal held that 
there was evidence on which the arbitrator could find that the 
enant had quitted the holding in consequence of the notice 
to quit; for, even if the judgment and the action of the 
sheriff were the immediate causes, the judgment was itself a 
equence of the notice to quit. 

Circumstances in which a tenant who is given notice does 
not leave in consequence of that notice must be rare, and 
pre bably the “mn consequence of ” in the section dealing with 
disturbance—s. 12 (1) of the present statute, Agricultural 
Holdings Act, 1923 
enactment. A tenant claiming for improvements (s. 1) 01 
for increased value (s. 9) must also quit before his title is 
mature; here the Act Says “on quitting his holding,” and the 
primary object 1s, presumably, to ensure that claims shal! not 
be brought against the landlord if a new tenancy be negotiated. 
Section 7 expressly provides that improvements effected during 


merely emphasises the object of the 


the old term are to count. 

Of course, the stipulation also means that assignors of terms 
have no Claims against reversioners. 

he same dual condition, 
quitting of holding, applies to tenants’ claims under Pt. I of 
L.T.A., 1927; the wording employed in s. 1 (Improvements) 
and s. 4 (Goodwill) is similar to that of s. 1 of A.H.A., 1923. 
The effect is, as was held in the hard-fought case of Smith v. 
Vetropolitan Properties Co. [1932] 1 K.B. 314, that such 

ums cannot be launched before the term expires. The 
judgment of Talbot, J., dealt at length with the point in issue, 
hut he and Macnaghten, J., were both of the opinion that it all 
came down to this: s. 4 (the claim was for compensation for 
goodwill) says the tenant is entitled to be paid money on 
quitting ; primd facie, then, he must quit before he claims ; 
was there anytning elsewhere in the statute to prevent the 


termination of tenancy and 


pi ima facie meaning being the correct one. True, any objection 
based on impossibility of assessing compensation some of which 
had not yet accrued (and might never accrue) went too far, 
5, which confers the much-qualified right to a new 
lease, provides for an award of compensation instead of a new 
and under that section pro- 


hecause s. 


lease in certain circumstances ; 
ceedings must necessarily be instituted before the expiration 
of the term. But, as Talbot, Bai said, the position created by 
s. Dis entirely novel, and the circumstances in which monetary 
compensation are to be assessed under that section are very 
exceptional. Moreover, more accurate assessment is always 
desirable. 








Our County Court Letter. 
THE RIGHTS AND LIABILITIES OF DOG OWNERS. 
In Larking v. Stewart, recently heard at Barnet County Court, 
the claim was for £75 as damages in respect of a bite from the 
defendant’s dog. The plaintiff's case was that she had had her 
hair dressed at the defendant’s shop for the last fourteen 
years, and on the 12th November, 1934, after the defendant 
had finished her hair, his dog entered the cubicle. The dog 
kissed the defendant's wife, and the plaintiff asked it to kiss 
The dog kissed the plaintiff once, but then flew 
at her, and bit her between the eyes. As a result, she was 
unable to attend to her art needlework and handicraft shop, 
and lost several Christmas orders. In conversation with a 
doctor, the defendant had admitted that the dog had 
previously bitten a maid. It was explained for the defence 
that the latter incident was due to the maid having pushed 
her head into the dog’s face, while playing with it. The 
reason for the defendant having been bitten was that she was 


he I also. 





sitting in a heap, on the same chair as the dog, which was 
thus made uncomfortable. His Honour Judge Beazley 
observed that the plaintiff might have been foolish in leaning 
over the dog, but she had not provoked it. There was 
evidence that the dog was of a ferocious disposition, and 
judgment was given for the plaintiff for £30, as general 
damages for pain and suffering, and for £22 15s. as special 
damage for medical and other expenses, viz., a total of £55 L5s., 
It is to be noted that merely patting a strange dog 
is not contributory negligence : see Mackenzie 
[1913] 8.C. 109. Liability in such cases does not depend upon 
negligence, however, as the wrongful act is in not securely 
keeping the animal, after knowledge of its propensities. It 1s 
therefore necessary to prove scienter. 
THE REMUNERATION OF HORSE DEALERS. 

In the recent case of Davis v. Church at Weston-super-Mare 
County Court, the claim was for £6 as commission in respect 
of twelve horses, bought by the defendant on the introduction 
of the plaintiff. 
10s. commission on each horse 
and he rendered his account accordingly. The defendant 
replied that one of the horses had developed lockjaw, whereby 
he had lost £24, and he suggested that the plaintiff should 
defendant contended that 


with costs. 
Gordon Vv. 


The plaintiff's case Was that he was to receive 
bought on his introduction, 


share the loss on the deal. The 
there had never been any mention of commission, and, if 
the plaintiff wanted to share in the protits on the deals, he 
should also share the losses, viz., with the defendant and 
his partner. The plaintiffs share would therefore be £8, 
and he therefore owed £2 to the defendant, but no counte1 
claim had been entered. His Honour Judge Parsons, K.C., 
observed that the horse had died, soon after being bought, but 
the defendant made no claim in respect of the plaintiff's alleged 
liability for contribution towards the loss, until the plaintiff's 
account was rendered. The defence therefore failed, and 
judgment was given for the plaintiff, with costs. 
DAMAGE BY RUNAWAY CATTLE. 
In the recent case of Siddals v. Reeve at Burton ¢ ounty Court, 
the claim was for damages for negligence, whereby damage 
was caused to a motor car. The latter was being driven along 
a road, when a COW galloped out ot a side lane, followed by a 
dog. The car pulled up, but the cow ran into it, and the 
bonnet and headlamps were damaged. The defendan was 
200 yards away, and he admitted (on arrival) that it was the 
cow's fault. The defendant denied this, as the cow was 
about 20 years old, and (being heavy in calf) could not have 
galloped as alleged. No dog Was. present, and the only 
conversation was to the effect that the affair was an accident, 
and could not avoided. His Honour Judge 
Longson gave judgment for the plaintiff for £12 and costs. 
Compare Deen v. Davies (1935), 51 T.L.R. 398, and a Case | 
noted under the above title in the ** County Court Letter” 
in our issue of the 19th October, 1935 (79 Sou. J. 769). 
MOTORISTS AND DOGS ON ROADS. 

In Norville v. Lloyd, recently heard at Weston super Mare 
County Court, the claim was for £1 5s. 5d. as damages for 
, The plaintiff's case was that he was out walking, 


have been 


negligence. 
with his five months’ old dog (which was slowly crossing the 
road) when it was run over by the car of the defendant. The 
latter was travelling too fast, and took no precautions to avoid 
the dog, which was killed. The defendant’s case was that he 
tried to avoid the dog, but had no chance of doing so, and he 
could not have done more, if a two-year old baby had been 
in his track. It was submitted on his behalf that there had 
been contributory negligence by the plaintiff, as the Highway 
Code suggested that dogs should be led. His Honour Judge 
Parsons, tie observed hat it Was not yet compul ory to 
have dogs on a lead, although they were a nuisance on the 
The defendant had backed his chance of missing the 
entitled to do, and judgment was 


road. 
dog, further than he was 
therefore given for the plaintiff, with costs. 
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RECENT DECISIONS UNDER THE WORKMEN’S 


COMPENSATION ACTS. 

ACCIDENT TO SHUNTER 
IN Mallende) London Midland and Scottish Railway Co., at 
Chesterfield County Court in award was claimed on the 
rround of total Inca pacit On the 2Ilst November, 1933, the 
ipplie int had been u nya bl ike stu k. whi h slipped The 
back of the applicant ead struck an tron stay, and the 
blow was alleged to have set up ear trouble and dizziness. 
rhe respondents denied thet the applicant’s condition had 
inv connection with the blow on his head Having reserved 
jud rent Ili Honour Judyve Lony on held that the applicant 


hac not resect out hi cus 


7 judyument Wis therefore viven 


for the re pondent with co 


INDEMNITY AGAINST THIRD PARTY 


In Serch Radiatoi Lid Voore & Co. at Birmingham 
Count Court. the clain for an indemnity, and l dec lay i 
tion to Tuture itoitit under the Workmen + Compensation 
Let, Po25 i) The respondent had contracted to instal 
certain furnace ind by reason of their negligence—injury 
is caused to vorkman of the applicants The latter had 
lready paid £84 and were st paying compensation, but—by 
reason of ey nde financial position -an agreement 
had been reacl rthe payment by them of £21 10s. 6d. in 
full settlemn The future ibility might exceed £100, and 
it is doubttu Vhethe the cles ion in Smith vo Smith | 1925] 
> KB. LAA. applied to a rk compen ition application. 
1] Honour Judge Dyer, KA held that jurisdiction could 
be given bh ritten eement under the County Courts Act, 
[Xs I \1 vard wv therefore made of £21 10s. 6d 
a Scale > (pavable t £1 10s. a month), the 
respondent ihbmitting to a declaration of lability for 25 per 
ent oll ( met 


INCAPACITY FROM SPINAL INJURY 
In Uniack Sir Roln VeAlpine & Sons at Wells County 


(Court, the applicant s ¢ was that, in April, 1934, he was 
orkiny in trene! en kip of cement struck him in 
‘ | ind | } I (ompensation was paid until 

Septembe Lod nee when the applicant had tried lighter 
ork, but had collapsed The medical evidence was that an 

X-rav examination showed compression of the pine The 
espondent cause was that the injury to the ribs had 

recovered nd a docto d certified the applicant as fit for 
ork mm en | | Hlis Honour Judge Parsons, K.C., 
tting hoa medr i or, made an award of £1 4s. 2d. 

om the Oth October, 1954, the pre-ace ident earnings 
i nye been £2 6 “il i eel 


OSTEO-ARTHRITIS AND INCAPACITY 
In Bradley 


Vanchester ¢ or poration, at Manchester County 


Court, the pplicant cu that in September 1932, he 
had fallen down a chute. at the clean ing department, and had 
plintered | right elbow Compensation wa paid until 


June, 1933, when the applicant began hght work This was 


di continue 1O34 vhere upon compensa ion Was 


again paid until April, 1935. The respondents then considered 


that the ippli int was fit for work, which he resume d, but he 
had to give up again in May, as his arm became swollen and 
inflamed, and rie could not use i bru hi or a hovel In order 


to ease the pain, the appli int had blistered his arm, near the 
ite of the fiacture. The respondents’ medical evidence was 
that the apple int had recovered from the accident, and any 
disability was now due to osteo-arthritis, of long standing 
Hi Honour Juduc T 1} Leigh, itting with a medical a seSssor, | 
observed that the blistering had not helped matters but could 


The slight 


he ett out of calculation u a factor in the case 


Land and Estate Topics. 
By J. A. MORAN. 


Tue market for real property continues in a very satisfactory 
condition, and there is now every indication that the hammer: 

Most of the auctions 
have been post pon d. 


will he kept very busy up till Christmas. 
fixed for the 14th inst. —Polling day 
but beyond this, the General KE 





ection has had no influence 
on the market 

One always expects an instructive as well as a literary 
Paper from Mr. J. George Head, the well-known London 
surveyor, and those who were present at the Auctioneers 
and Estate Agents’ Institute on Thursday evening, in last 
week, to hear his views on “ Rent, its nature and the causes 


of its variation were not disappointed. It was a very car 
fully prepared exposition of a subject that commands very 
much attention at the present time: and among those who 
joined n the discussion that followed were Sir H. Trustram 
Eve, Mr. W. Stanley Edgson, Mr. Frank Hunt, Mr. F. W 
Parsons, and Mr. W. T. Creswell, K.C., who said he had 
discovered a further definition of rack rent. This was the 
exaction of a competitive rent beyond that limited by custom 
It was used in that sense in the old law of [reland whereby 
present on the land a rack rent was 
exacted from them as against a ~ fair rent” from membet 
of the tribe 


when strangers wer 


Competition among estate agents in Thanet just now 
appears to be very keen It IS quite usual to see two or 
three notice boards make a show outside a residence, but 
what I saw in one district last month would be hard to beat 
The house was small, and there was nothing to show in thi 
front except two windows; probably the rental value was 


not more than £40 a year In the diminutive front garden 


there were as many as five estate agents’ boards, each one 
displaying il 


attention. Th 


riety of colours that might be likely to attract 
hoards were there for about a week, but when 


I made inquiries later on, | found that the agent who got in 


i 
first was an outside 


Mr. R. N. Robinson, a well-known Scottish builder, must 
have been touring this country of late le is erecting new 
Real Homes.”’ 


There appears to be a fairly general belief that speculative 


houses at Greenbank. and calls then 


builders are not disposed to erect houses to let at rentals 
The Minister of Health, 
Nine years 


{ + 


avo, ne tells us, 6% per cent ot the houses built by pris ite 


within reach of the working classes 


however, does not appear to share that opinion. 


enterprise had a rateable value of £26 or less, while, during 
the present year, that percentage has steadily risen, and fo1 
the last six months it has exceeded 8&8 per cent. Many of 
these hous one-third of them at present—are of a rateable 
value of £15 or less, in the provinces, and £20 in London. 


These figures should be sufficient to show that the enterprise 


is worthy of serious consideration on the part of those builder 


who are confining their attention to houses of a super 


character 


Old fire marks,” the plates issued by companies at thu 
beginning of insurance, were on sale in London last wee! 
One competitor secured an old Norwich plate for £12. 

A first edition of Isaak Walton’s ** Compleat Angler ” was 


{ 


sold at auction a few days ago for £510, which is more than 
one 1s asked to pay at the moment for a picturesque and 
up-to-date cottage in a halffacre of ground not far from 


London. The pump on the property is said to be 150 years old 
History does not always count in sale transactions. I kn 
ot a house agent who showed an old lady over a cottage t! 


had fought a good fight against the ravages of time. °° Ther 





i pediment n the rotation of the right arm did not prevent 


the appleant from doing the full work of a labouret \s the | 
ipplicant had recovered from the accident, no award was | 
made, and judgment wa n for the respondents, with costs. 


he said, pointing to a cornet! by the kitchen fireplace, 
where the great Blondin used to sit and smoke.” Tha 
all very well,” said the house-hunter, “ but what I want to 


know is, does the chimney smoke 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 
(in duplicate), addressed to the Editorial Department, 29-31, Breams 


taken in consequence thereof. ll questions must be typewritten 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Merchandise Marks. 

(). 3243. Aisa company dealing in many variety of articles, 
ncluding clocks. Among the clocks dealt with by them are 
ocks of English manufacture throughout, and also foreign 
movements imported and fitted into English made cases, and 
The company does not have its 
ume on the clock dials, neither does it indicate that the 
In the company’s catalogues 


foreign clocks throughout. 


movements are of foreign origin. 
ind price lists attention of customers is called to the fact that 
the English clocks are such by words such as ** London made ”’ 
or’ All British ” or ** British production,” and customers are 
eft to draw their own conclusion as regards those which are 
not so deseribed. — Is it necessary that the company should 

(1) Indicate on each foreign clock the fact that it is of 
foreign make or the place of origin. 

(2) Indicate on each foreign movement fitted to an English 

ade case that the movement is of foreign make or the place 
of origin. 

(5) State in its catalogues and price lists that clocks o1 
movements are of foreign origin ? 

The quotation of authorities would be appreciated. The 
ompany are desirous of avoiding indicating that any of thei 
voods are of foreign origin as it may affect the sales, but, on the 
other hand, they are anxious to comply with the law relating 
thereto. 

A. (1) As the company does not have its name on tli 
clock dials, it is no offence under the Merchandise Marks Act, 
1926, s. 1 (1), to sell the clocks without any indication of 
foreign origin. 

(2) As the movement does not form a distinguishable part, 
within s. 5 (3), and that part is 
having applied to it an indication of origin, no offence ts 
committed under the above Act, by the non-disclosure of the 


not reasonably capable of 


fact that the movements are foreign. 

(5) It is not necessary to state in catalogues and price lists 
that clocks or movements are of foreign origin, provided the 
latter are in a separate section, and dissociated from thos 
marked as British. 

Enquiry should be made from the Board of Trade as to the 
existence of any Order in Council under s. 2 (8) of the above 
\ct, as such Orders (when made) are only published to a 
limited extent, and their circulation may be delayed. The 
result is that particulars may not be available through the 
ordinary legal channels. 


Restoration of Driving Licence. 


(). 3244. A is the 
CONVICTIONS are : 

(1) For driving a private car with two-wheel trailer attached 
n excess of the 30 mile per hour speed limit applicable thereto 
inder the Road Trathe Act, 1930. Date of conviction June, 
1930. 

(2) For driving without due care and attention. Conviction 
but not longer. 


holder of a driving licence. His 


more than one year previous to (3) 
(3) He has recently been convicted of driving a private ca! 
with trailer attached thereto in excess of the 30 mile per hour 
speed-limit applicable thereto, contrary to the Road Tratli 
Act, 1934, s. 2, and the Ist Sched. thereto. 
In relation to offence No. (1), a fine of 30s. was imposed and 
no endorsement of licence. In relation to offence No. (2), 


a fine only was imposed. For offence No. (3), A has been fined 








In matters of urgency answers will be forwarded by post if a stamped 





30s. and his licence endorsed. — It is desired to know what is the 
precise effect of the Road Traffic Act, 1934, s. 5, and the 
Can A apply 
at the end of one year from conviction No. (3) for a licence 


Would this 


sub-sections thereto in relation to this matter. 


to be issued to him free from endorsements ? 
still have been the case had 
(a) Conviction No. (1) come within one year from No. (3) ? 
(6) Conviction No. (2) come within one year from No. (3) 
Presumably, always provided no further conviction and /o1 


? 


endorsement occurs during the year immediately succeeding 
the endorsement consequent upon conviction No. (3) ? 

A. A can apply at the end of one year from conviction 
No. (3) for a licence to be issued to him free from endorsements. 
This would still have been the case if convictions No. (1) and 
No. (2) had come within one year from No. (3), as the first 
two did not involve endorsements, and were not within the 
definition of ** such order ** mentioned in the Road Trattic Act, 
1934, s. 5 (3). This is conditional upon no further conviction 
and or endorsement occurring during the year immediately 
following conviction No. (3) 


Nationality of Widows. 


. 3245. H, by nationality an Italian, became a_ British 
subject by certificate of naturalisation in October, 1934, and 
died in 1934 birth an Italian 


subject, and not having become a British subject when her 


December, His widow, by 
husband changed his nationality, now desires to become a 
British subject. Can she, notwithstanding the intervening 
death of her husband, still avail herself of the provisions of 
s. 5 of the Act of 1933, or will she be obliged to submit a 
substantive memorial ¢ 

A. The opinion is given that the intervening death of H 
has deprived his widow of the rights conferred upon the wives 
of naturalised British subjects by sub-s. (5) of s. | of the 
British Nationality and Status of Aliens Act, 1933 The 


circumstances might be explained to the Home Office, in the 


Are there any authorities ? 


hope that the Secretary of State may accept 2 declaration, 
under the above sub-section. It is probable, however, that 
the provisions of sub-s. (5) were only applicable during the 
life of H, and that 


No authorities are reported. 


a substantive memorial is now necessary. 


Solicitors as Directors. 
(Y. 3246. (1) A solicitor director.—Can 
charge his professional fees for work done, for, e.g., on increase 


a solicitor director 


in capital or some similar professional work, providing, of 
course, that he makes full disclosure of the amount disbursed 
My opinion is that he can. 


and his profit costs ¢ 
If the company agrees to sell the 


(2) A solicitor director. 
concern, can a solicitor director charge his scale costs as 
acting for vendor against the company ? In this case also it 
is understood that he makes full disclosure. I am again of 
the opinion that he can. 

A. (1) The solicitor is entitled to charge for such work, if 
full disclosure is made. 

(2) The solicitor is entitled to act, and charge costs, as 
vendor’s solicitor, if full disclosure is made. The position is 
not the same as if the solicitor were a trustee acting for a 
beneficiary, as a director is only a trustee for the company as 
regards matters not expressly prov ided for by Statute and the 
memorandum and articles of association. 
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To-day and Yesterday. 


LEGAL CALENDAR 
Dudley Rvdet the econd son ol al 
mercer of West Smithfield, born on the 4th 
No ember 16o] became Chief Justice of the King > Bene h 


1 NOVEMBER 


D NOVEMBER Here | 1 patient igainst doctor action 
heard before the Lord Mayor of London and 

the Reeorder on the Sth November. 1408 The plaintiff 
complained that he had given the defendant fifteen stones 
called erpentyvn a table of gold worth 60s and a sword 
to cure him of leprosy, but that he was not healed The 
defendant replied that the plaintiff had asked to be treated 
for an inflammation of the face and that he had agreed to 
cure him, pro ded he w: not leprou (‘ross-examined by 
the Mayor, he admitte 


patient was leprous, but said that though he did not cure him, 


knew from the first that his 


he had taught him to make balsam, and so thought he might 
keep the good He was held guilty of fraud. 
fi NovemMBer.-John de Thoresby Archbishop of York, 
died on the 6th November, 1573 After 
ome preliminary experience as a clerk in the hancery, he had 
held the office of Master of the Rolls from 1341 till 1345. Sub 
equently, he was appointed Lord Chancellor and so remained 
from 1349 till 1356 Though an extremely learned man, 
he was deficient as an orator, and, at the opening of Parliament, 


the Chief Justice of the King’s Bench spoke in his place In 
his time the famous Statute of Treasons became law 

Henry Montagu, Karl of Manchester, died 
on thre 7th No ember 1642 in hi elghtieth 


7 NOVEMBER 


veut Hle was one of those who made legal achievement a 
tepping stone to higher place In 1616 he became Chief 
Justice of the King’s Bench by undertaking to give the Duke 
ol Bur kingham nomines L ClerK Hip in that court worth 
£4,000 a year Four year iter, the elevated and lucrative 
post of Lord Tre urer bemeg icant. he bid £20,000 for the 
' —_ ' : 
appormntme nt and obtumed it Later on, he held the offces 


of Lord President of the Council and Lord Privy Sea! 


§ NOVEMBER Mr. Justice Ayloff died on the 8th November, 
15x 


), after eight yeut ervice in the Queen’s 


Bench An extraordinary story told in connection with hi 
part in the trial of Fr. Edmund Campion and other priests 
in IDS] 1 omitt Judge Alephe, who sitting to keepe the 
place when the other judges retyred, while the jurye consulted 
about the conde mnation ol Father Campion and his companye 
pulling of his glove, found all his hande and his seale of armes 
bloodye without any token of range pricking or hurte and being 
dismayed therewith wipinge it went not away but still 
returned a sien of the injustice about to be done 


9 NovemBer.--When Lord Chancellor Shaftesbury was 
ummoned to Charles Il on Sunday morning, 
the th November. 1673. to give up the Great Seal, he iid 


Sir, | know you intend to give the Seals to the Attorney 
General, but Iam sure your Majesty never designed to dismiss 
me with contempt Cods-tish mv lord, aid the King 
good-humouredly I will not do it with any circumstance 
as may look like an affront Then, sir, iid the Karl, 


| desire your Maje tv will permit me to carry the Seals 
hefore you to chapel and send for them afterwards to my 
own house This was done, and to the consternation of 
everyone, the turbulent Chancellor seemed tor the moment 
restored to favour In the afternoon he yielded up the Seals, 
10 NOVEMBER On the J0tl November, 1832 Charles 
Russell. destined to become Lord Chief 

Justice of England, was born in Newry, the capital of County 
Down The household was a numerous one, M1 Russell 
having had five children by a previous marriage and five by 
her econd Young ( harle ae veloped Into a handsome bright 
eyed eriou looking lad ventle us a rule, but alway sturdy 


ind on occasion defiant So grew up a vreat judge 





THe WeeEK’sS PERSONALITY 

Sir Dudley Ryder was one of the most colourless of th 
‘unluckily for h 
biographer he not only never excited much admiration it 


Chief Justices {s one writer said: 


public life, but he did no act deserving of severe censure, and 
nothing dishonourable was ever imputed to him.” Yet hi 
was a Law Officer for more than twenty years, during 
seventeen of which he was Attorney General. He owed his 
success largely to the influence of Lord Chancellor King, who 
like himself, was the son of a nonconformist tradesman. No 


sensational triumphs mark his career, yet only eight years 


after his call to the Bar he was Solicitor General. In public 
life he proved himself “an honest man and a good lawye1 
but not considerable in any other capacity.” \s a speaker 
his style was “cold and tedious’ and he * talked himself 
out of all consideration in Parliament by laying too great 
stress on every part of his diffusive knowledge.” After 
holding the Attorney-Generalship for longer than any of his 
predecessors, he finally climbed safely to the seat of Chief 
Justice ot the King’s Ben h, a place which he Was only 
destined to enjoy for two years. He died very suddenly in 
1756, on the eve of the day when the King was to have raised 
him to the peerage. He was buried at Grantham, in Lincoln 
shire, where his elaborate memorial may be seen in the north 


aisle of the vreat church 


RETURNED FROM THE DEAD 


{ man who had been legally presumed to be dead recently 
established his identity in the Court of Session when Lord 
Moncrieff decided in favour of his claim to share in a fortune 
of £39,000. The perils of such presumptions are strikingly 
illustrated by a case which came up when Lord Langdale was 
Master of the Rolls He was asked to presume the death 
of a tenant for life, and, though no positive evidence was 
produced, it was shown that he had gone abroad some twenty 
years earlier, under circumstances of difficulty, and had not 
heen heard of ince The judge ordered the case to stand 
over, but subsequently, after additional affidavits had been 
filed, the case seemed so strong that he made an order for 
the division of the sum in question. This order when drawn 
up Was carl ed to the proper office to be entered, and the 
clerk, whose duty it was to enter it, turned out to be the 
very individual on whose presumed death the order for 
payment was made. He had returned to England under an 
assumed name and remained quite unaware of his right to the 
fund till the order came under his hand. 


INCREASE AND MULTIPLY 


Fact is always treading on the heels of fiction, realising 
fantastic improbabilities. Have you read * Ripeness is All, 
by Eric Linklater? Then you remember Major Gander’s 
remarkable will in which he says : I in my advancing years 
vrow daily more convinced of the truth of Sir Francis Bacon's 
observation that children sweeten labours and mitigate the 
remembrance of death They are the ripeness of the 
fruit of the Tree of Life and, as Shakespeare says, * Ripeness 
is All. Therefore, he leaves the residue of his estate valued 
at £70,000, to whichever of the late Jonathan Gander’s 
progeny shall five years from now become the parent, whether 
father or mother, of the greatest number of children born in 
holy wedlock.” (This disconcerting document, I am_ told, 
lately found its way into a Bar Finals lecture in illustration 
of a legal problem.) Now turn to fact. It seems that nine 
Toronto mothers are competing to become beneficiaries 
under the will of a Toronto barrister who left £100,000 after 
ten yeal to the mother who has since my death given 
birth in Toronto to the greatest number of children ; 
It would be amusing to know whether the sequel of that 
testament can equal the complications which followed from 
Major Gander’s bequest 
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Mr. TopHam: Mr. President and Gentlemen: J have had 
or two very interesting problems put before me, and one 
| propose to deal with at once because it relates to trusts 
sale that I was discussing in the earlier lectures. In fact, 
| have had two questions asked me about the powers ol 
estment which are held by trustees who hold land on 
ist for sale. One question is, whether such trustees could 
irchase a house for the residence of the person entitled for 
to the income of the proce eds of sale or the land until sold 4 
lhe answer to that also partially answers another question 
hich is put. 
Trustees for sale, as we have seen, have all the powers ol 
tenant for life, and of the trustees of a settlement in the cas 
{ settled land. 
the Settled Land Act, capital money under the settlement 
may be invested in the purchase of land in fee simple, or of 
easehold land held for sixty years or more, unexpired at the 
It seems, therefore, quite clear that trustees 


Among the powers of investment under s. 73 


time of purchase: 
holding on trusts for sale could buy a freehold house or a 
easehold house if there were sixty years still to run: and | 
do not see why they should not let it to the person entitled to 
the income for life. Provided it 1s let at a proper rent, I 
no reason why they should not let it to him. In fact, 

o long as leases are made by a tenant for life under his powers 
the proper rent, it does not matter what the motive of the 
ease may be. It has been held that a man may lease the land 
to his wife pros ided the rent is the best which can be reasonably 
obtained. So I do not really feel much difficulty about that 
Pursuing that a bit further, this question arises which ts put 
to me in another letter: Trustees for Sale can apparently, 
we have seen, buy freehold land or leaseholds if there ar 
ixty years still to run. They have also power to invest on 
securities In the same way as other trustees 
When you come to see what trustees’ 


in what I may 
ill trustee securities. 
ecurities are under the Trustee Act, that is to say, the powers 
of investment of ordinary trustees, they may invest under 

| of the Trustee Act on real or heritable security. “* On’ 
there means on real security, not in the purchase of land, 
Then, later on in the same 
securities Include leasehold 
So that 


but on mortgages of real estate. 
Act (s. 5), it is provided that rea 
for at least 200 years at a rent not exceeding Is 


ordinary trustees can invest on a mortgage of freehold land, 
or on a mortgage, as I read it, of leasehold land if there are 
20) years still to run, and the rent does not exceed Is. But 
they have no power, as I read it, to invest on mortgage of 
easehold land where the term is less than 200 years lt 

pointed out in one of the letters [ have had that, if so. 

is rather curious that trustees for sale can invest in the 
purchase of leaseholds with sixty years to run, but they cannot 
lend on mortgage of such property. Whether that is intended 
or not, I think that is the result of the Act. 

In reading through the transcript of my lecture last time 
| was rather appalled to tind the intricate subject it turned out 
to be, and [ really must congratulate you all on the rapt 

tention which you appeared to be viving throughout the 
vhole time to what I can see, reading it again, was a very 
(difficult and intricate part of the subject. 

I will now proceed from the point I had got to, 
vith the question of settled land as contrasted with trusts 


still dealing 


; 


Or sale. Supposing on a death intestate somebody ue 
life interest, as may happen 
life interest in the land 

ettled land because by the provisions of the Administration 


the land does not then become 


the husband or wife may have 


of Estates Act where a person dies intestate the real estate 

in fact all the property——is held upon trust for sale. That is 
by s. 33 of the Administration of Estates Act. Then s. 36 
provides that the pe rsonal representatives May assent to the 
land vesting in any person who may be entitled thereto either 
beneficially or as a trustee. Then s. 46 goes on to say that 
after paying debts, and so on, the trust is to pay the debts 
and expenses and after payment of those the residuary 
estate is to be held on trust for the persons therein set out. 
An interesting point occurred in the case of Re Yerburgh 
[1928] W.N. 208, as to whether administrators could put an 
end to their administration and the liability of persons who 
were granted administration bonds by making an assent vesting 
the land in themselves as trustees and not as administrators. 
It was held that they could do so. The question arose in this 
Way: a certain person who died intestate left a widow and 
two infant children. 
administration and they had to execute the ordinary adminis 


Certain persons took out letters of 
tration bond, and they undertook that as soon as the 
administration was completed the estate should be vested in 
That was to get rid of their liability as administra- 
they had completed 


trustees. 
tors. What they wanted to do was this : 
their administration and [| suppose there was a difficulty in 
getting any other trustees, and they wanted to make a vesting 
assent vesting the property in themselves on trust for sale. The 
court held that they could do that under the section and assent 
to the land vesting in any persons who may be entitled thereto 
either bensficially or as trustees. They could vest the land 
in themselves and thus become trustees and not administrators, 
and that of course would have an effect on their administration 
bond. 

A curious point occurred in one case where a testator had 
made a will and he had settled the land by reference to the 
trusts set out in another settlement It was a similar case 
to one I mentioned the other day Really it was a question 
between two sets of trustees as to who were to act as trustees, 
hecause the testator by his will appointed certain trustees and 
then by his will settled land on the trusts set out nf a settlement 
which had already been made by deed of other land of which 
there was another set ot trustees. It came before 
Mr. Justice Russell, as he then was, who held that the trustees 
who were entitled to hold that land were the trustees of the 
will, that is to say, the settlement created by the will, and 
not the trustees of the settlement created by the deed. That 
was the case of Re Adair [1927] W.N. 229: 71 Sou. J. 844 
Mr. Justice Russell put it in rather an attractive way. He 
said, supposing you had settled Jand in a document by refer 
ence to a form in Wolstenholme, that would not make 
Wolstenholme part of the compound settlement He read 
it then as if referring to trusts set out in another deed of 
settlement only meant that you were to read those trusts 
in to save the trouble of writing them all out again. 

I now come to vesting instruments. As IL said the other 
day, the object of the vesting deed is to show where the legal 
estate in fee simple is, and to show who is the tenant for life 
and who are the trustees. Such a vesting deed is, as I have 
said, sufficient for the purchaser, and it is absolutely necessary 
before the legal estate can be dealt with. That, as L think 
I pointed out, is under s. 13 of the Settled Land Act Where 
a person has become entitled to have a vesting deed, no 
conveyance of the leval estate can take effect until a vesting 
deed has heen executed Then it contains these words : 
‘ but, except in favour of a purchaser of a legal estate without 
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notice of the tenant for life having become so entitled, takes 
effect as a contract to carry out the transaction : Two 
points have arisen on that ir t of ill. t he word No 
conveyance ofa legal estate can take effect ‘ mean no convey 


j 
ance by a tenant for life so long as he tenant for life having the 


powel ol a tenant tor lift When a settle ment ha come to 
an end and the person becomes tenant in fee simple in his own 
right, that restriction would not apply That was decided 
mn thie cause ol Be 1/ fou de) 1927 | ( hy D600 71 Sor. J 123. 
In 1925, before the Act came into force, one A was tenant in 
tall heing tenant in tail under the Settled Land Act. that 
created a settlement, because even before the Act where there 


was an entail there must be somebody entitled in remainder, 


and that created interests b of succes ron So there was 
iu ettlement ind the tenant im tail in possession via the 
person having the powers of a tenant for life, and so on the 
Ist Januar 1926, A beeat titled to have a vesting deed 
executed vesting the fee simple in him But he did not want 
to bother about havin l estin deed what he w inted to 
do after 1026 v isto bar the ent land ell his fee simple W hie h 
he then uld | vot as a beneficial owner. without havine 
i vesting deed executed at a The court there held that, 
if he barred tl entail and became an owner in fee imple 
in possession before the vesting deed was executed, he would 
he able to convey the val tate in fee simple without a 
vesting deed having been executed Then you will see that 
the word re these No conve nee of legal ¢ tate can take 
effect except in favour of a purchaser of a legal estate without 
notice of the tenant for life having become entitled ”’ to have a 
vesting deed executed I came acro curious case which 


illustrates that na case which came before the courts but was 
hot re ported There a certaim lady wa in fact a tenant tor life 
under a ett ment hold ne ery mere rea, ri huding a 
certain forest in the County of Sussex and, having looked at 


the tit there nothing on the title to say that he was 


i tenant for life, because it had been carried out in a curtous 
form: the fee simple had been conveyed to her by a certain 
deed before the Act, rather anticipating the present method 
of the esting deed She agreed to grant a lease of certain 
porting rights over the forest to a certain sportsman, and 
ub equent! py irently having forgotten that he had 


‘ranted the sporting rights over the whole of the forest, she 
vranted another lease by deed of a certain cottave ind a 
mall portion of the forest adjoining it to another lessee \fter 
a time the sportsman turned up i nd began shooting phea sant 
all over the land hich had been leased under the lease by 
deed and naturally the le ees under that deed rather objected 


particularly as they alleged that some of the shot hit their 


window and there was a dispute between them The 
port man ud =sohi lease Wa first and he had vot i 
lease of the whole of the forest but the point we to *k Was 
thi he had an agreement for a lease and that was m rely 
equitable vhereas the lessees of the house and the bit of land 
had vot a lease under seal whicl Ave them the leg il estate, 
and therefore, as they were holders of a legal estate without 
notice, they had the better tith ind that prevailed \s 


a matter of fact, that part of the case was settled, although the 


rest went on be ny fought (ne point put up ivuinst the 
people who had got the lease under seal was that as in fact the 
lady who granted the lea vas only a tenant for life beneficially, 
he was entitled to have a vesting deed executed and, therefore, 
hie could not convey any le val estate until the ve ting cleec 
had in fact been executed The answer to that was found in 
the exception except in favour of a purchaser ot a legal 


estute without notice of the tenant for life ha‘ ing become so 


{ 


entitled Take an ordinary case of a Ie ( granted bi i tenant 


for lift Of course the lesses practi illvy never Inve ivates the 


title of the | "7 he is not entitled to, apart from special 
bargain So. iu vou aret king il lea e, you do not know whethet 
the le or te int for tite or entitled to a vesting deed ol 
anything else The tenant for life. of course, has got a legal 
estate in tee mpl he vrants you i legal lease and vou do not 





know, and have no reason to suppose, that he ever was o1 
tenant for life under a settlement. Then this section will not 


apply, and you get your legal estate even though there should 

have been a vesting deed which has not in fact been executed 
One very important point about vesting deeds is th 

conclusiveness of the vesting deed in favour of the purchase 


| pointed that out the other day The section which pro 


vic that 1 110, which says that a purchaser Is boun | 
and entitled to assume that (a) the person in whom the leg 
estate Is ve sted. ol declared to be invested, Is the tenant for 


life, or the person having the powers of a tenant for life, and 
(6) that the persons named as trustees are trustees of tli 
but there is this very important limitatic 


settle 





l 


whi h yot will have to wate h rather carefully for some Vea 


that dor not apply to the first vesting deed foi 
viving effect to a settlement made before the Act. In that 
purchaser must satisfy himself as to both these point 

Ip most titles at the present day, if vou are investigating tith 
ttled land, it will happe n that the land wa 
vinally before the Act came inte force. Tt is not 


In that case, you must 


settled or 
ilwavs so, but it very often happe ns 


see that the first vesting deed which was executed to cIVe 
effect to the provisions of the Act was proper in those respects 
One case occurred where the court held that the vesting deed 
had not properly carried out the provisions of the Act. That 


was in Re Cayley & Evans’ Contract [1930] 2 Ch. 143. The 


facts are these \ lot of these cases are very similar in thei 
fact There were two old deeds of 1882 and 1884, and undet 


those a certain jointure rentcharge had been created. In 
1915 the land was re-settled, and Sir Kenelm Cayley becam« 


ind on the passing of the Law of Property Act 


tenant for life, 
he became entitled to have aw Vesting deed executed. Accord 
ingly, on the Ist May, 1926 


deed, and the trustees of the re-settlement 


the parties advising him set about 
executing a vesting 
of 1915, under which he was tenant for life, executed a vesting 
deed declaring that tl 

But the purchasers said: “* That is wrong.” 
the first vesting deed and said : That is wrong: 

not the people who are the trustees of the settlement and 


i@ land was vested in him in fee simple 
They investigated 


those ar 


therefore ought to execute the vesting deed.” As we 
have seen under the Settled Land Act, when you get the phrase 

settlement,” it is to mean the compound settlement if 
there Is on Here were two deeds of 1882 and 1884 creating 
jointures, and a re-settlement of 1915, subject to the jointures 


and there was, therefore, a compound settlement, apd accord 

ingly the vesting deed should have been executed by the 

trustees ot th compound ttle ment. The \et of 1925 make 

it easier to find those trustees, as I think I have already 

mentioned, and by the operation of that Act the trustees unde! 
' 


the deed of [S82 became the trustees of the compound settle 
mept, and it was held that they were the people who ought 
to ha e executed the Vesting deed. and no doubt it Was don 


act ordingly 


In another case, of Re Curwen [1931] 2 Ch. 341, a somewha 
imilar point occurred, but the court held that the metho 
adopted was sufficient. There was a settlement and a re-settl 
ment, and, therefore, a compound settlement, and a vesting 
deed was executed by the trustees of the first settlement who 
were in fact also the trustees of the « ompound settlement, but 
without stating that they executed it as trustees of the con 
pound settlement Mr. Justice Luxmoore held that the 
vesting deed w sufficient : it had been executed by the right 
set of trustees, though they had not explained what thei 
position Was 

I mentioned incidentally the other day that the powell 
of the tenant for life under the Settled Land Act are conferred 
upon trustees who hold upon public or charitable trusts, an 
I want to i vord about that, and give you some of th 
cases Which have been decided upon it. It is s. 29 of t] 
Settled Land \et nad that suyVs thi All land vested 1! 
trustee for charitable. ecclesiastical or public trusts © 


‘ charitable 


I want you to remember those words, if you can 
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clesiastical or public trusts shall be deemed to be settled 
ind and the trustees shall (without constituting them statutory 
a rather puzzling phrase which I have never yet 
quite understood—** have all the powers of a tenant for life,” 
hut this is not to affect, among other things (a) ** the mode of 
idministration of the trust, or (6) appointment or number of 
trustees.”” The question arose under that section, what was the 
osition of General Booth, the head of the Salvation Army. It 
was decided in the case of Re Booth & Southend-on-Sea Estat: 
(‘o. [1927] 1 Ch. 579. I do not know if you know the way in 
vhich the trusts of the Salvation Army are, or at any rate, at 
that time were constituted. There was an extraordinary docu 
ment, which [ believe was drawn up by about seven or eight 
of the most eminent lawyers of the day, and under that 
everything which belonged to the Salvation Army was 
vested in one person, the General, and he had absolute 
and complete control. He could sell what he liked, lease 
what he liked, and do what he liked with the money. Of course 
it shows complete trust in the General for the time being 
Well, after the passing of the Act, the General sold some land, 
and the question arose whether under s. 29 the land must 
be sold by the trustees under the powers of the Settled Land 
(ct, in which case, of course, one trustee could not receive 


ywners) ” 


the purchase-money, and there would have to be two, or a 
trust corporation ; but it was held that that section was not 
intended to take away the powers already possessed by a 
person under the deed, and in particular the provisions of 
the Settled Land Act requiring two trustees did not apply, 
because the section says that the section is not to affect the 
mode of administration of the trust, or the appointment or 
number of trustees. Accordingly it was held that since 
under the deed apart from the Act General Booth could have 
sold completely by himself, ara received the whole of the 
purchase-money without any question, he was still entitled 
to do so. 

You may remember I also mentioned in respect of these 
charitable trusts the case of Re Higgs [1927] W.N. 316, 


where a house was to be held on trust to permit the minister 


officiating at a certain church to reside, and there it was 
held to fall within this section, and you will remember the 
trustees were held to have the powers and not the minister 
for the time being. I was dealing with that under the Settled 
Land Act. He was held not to be a person having the powers 
of a tenant for life under a settlement, and it was accordingly 
held that the trustees, under this s. 29, had the powers under 
the Settled Land Act. 

Another question which arose under the same section was 
decided in Re Cleveland Literary and Philosophical Sociely's 
Land [1931] 2 Ch. 247. 
for the encouragement of literature, science and art. There 
were to be no profits, or, at any rate, the profits were not to 
he payable tothe members. In 1876 the Society bought some 
freehold land. It was not, I think, an Incorporated Society, 
and the land was bought in the name of trustees. The trustees 
died. In 1929 there was a new set of trustees appointed, and 


There the society had been formed 


they wanted to borrow some money on mortgage for the purpose 
of improving the buildings. The question arose as to what 
power these trustees had to do anything. It was sought to 
find those powers among other things under this s. 29, ** land 
vested in trustees for charitable, ecclesiastical or public 


trusts.”” Well, a Society for the encouragement of literature, 
science and art is not charitable and it is not ecclesiastical, 
but the court held in that case that you might call it ** public,” 
because ** public trust ” is rather a wide expression ; it must 


be intended to mean something which was not charitable 


or ecclesiastical, or else why put it in ? So the court held that 
the trustees for this Society held the land on public trust, 
and had all the powers of a tenant for life under the Settled 
Land Act, or trustees under that Act. 

One of the subjects which has caused, as I think I said, 
almost the largest set of cases since the Act was passed is the 





| 
| 


subject of undivided shares. No doubt the change made 
with regard to undivided shares has in the past ten years 
added to the cost of certainly some parties in carrying out 
transactions. You may have wondered why it was done. 
The reason was this: It was pointed out by some of the most 
experienced conveyancers, particularly, | think, Sir Arthur 
Underhill, that some of the worst complications you got in 
‘xamining titles arose when you had a large number of tenants 
in common. Often there was no trust or power of sale, and 
you could only make a title either by tracing every person 
ntitled beneficially to a share or by bringing an action under 
the Partition Act for an Order for sale. 
| came across where a person had devised land, not to trustees, 
[ think, but direct to all his nephews and nieces and children 
of such of his deceased nephews and nieces as might be living 
it the date of the death of his wife. The wife lived for a very 
long time, and at the date of her death there were a large 


I remember one case 


number of nephews and nieces and children of deceased nephews 
It was only a small estate, and 
The only 


and nieces all over the word. 
it became practically impossible to trace them. 
thing to do was to bring an action called a partition action 
in those days, and get an Order for sale instead of partition. 
That enabled a title to be made, and though of course it did 
not decide who were the right people to get the money, the 
shares were so small that the trustees were prepared to take a 
certain amount of risk in respect of that. That Partition Act 
has now been rendered unnecessary and repealed, but just 
remember this, that the Partition Act was not an Act that 
created the power of the court to decree partition of the land : 
it was an Act which enabled the court to order a sale in lieu 
of partition. So when you know that the Partition Act is 
repealed, it does not mean that the power of the court to 
partition the land has in any way been affected. 

The way in which the doing away with the legal estate held by 
tenants in common was brought about appears in Part IV of 
the First Schedule of the Law of Property \ct The idea was 
to turn all these tenancies in common into equitable interests, 
vesting the legal estate in fee simple in some persons in trust 
for sale. It did not much matter who held the trust for sale, 
and it does not very much matter now, but you must be careful 
to get hold of the right people. That part ot the Schedule 
provides for three separate cases, and a fourth case which 


applies where none of the others apply, where the Public 
Trustee comes in. The first, putting it shortly, is this : Where 
the entirety of the land is vested in trustees or personal repre- 
sentatives, then the land is to vest in them oy the statutory 
trusts. Secondly, if not being settled land it is vested in not 
more than four persons in undivided shares free from ine) a 
That 1 to 
say, you have three persons, we will say, holding as beneficially 
entitled, that is, tenants in common, and they, being their 
statutory trusts. The 


brances, then it vests in them on statutory trusts 


own trustees, it vests in them on 
statutory trusts are trusts for sale and division of the proceeds 
Thirdly, if the land is settled land 
comprised all in one settlement, it vests in the trustees of the 
settlement, if there are any, and, if not, in the Public Trustee. 
Then sub-s. 4 says in all other cases the land is to vest in the 
Public Trustee. 

I will try now to deal wit 


with power to postpone. 


1 some of the problems which 


I The first question 


arose and were decided on that schedule 
arose as to the meaning of the words which head this part of the 
schedule: “ Persons entitled in undivided shares vested in 
possession,” and the first paragraph only applies when the land 
is held in that way. An example of this question was the case 
of Re Earl of Stamford and a arrington [1927] 2 ( h 217 TI 
So.. J. 620. The facts were these: Before the year 1926 the 
estates had been settled, and first of all there was a term of 
1,000 years. During that time the income of the estate was to 
he used to pay off the debts of the settlor until they were all 
paid off, and subject to the of those debts 
it was to be held as to half for a Mrs. Grey for life, 


payment 
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and the other half for Sir John Grey for life. The 
question was, whether the land could be said to be held 
in trust for persons entitled in undivided shares vested in 
possession. You see, the result of that 1,000 years’ term was 
that, during that term the whole of the income was to be used 
to pay off the debts, and although it would not necessarily 
take 1,000 years to do so, Mrs. Grey and Sir John Grey would 
not get any income out of the property until the debts had in 
fact been paid off It was held that there were two require- 
ments before you could say that there were persons in whom 
the land was vested in possession first, that there must 


; 


be no antecedent freehold estate and secondly, that there 


must be a present immediate beneficial enjoyment. That 
did not arise in this case, because there was no benefic ial 
enjoyment until that term had ceased by its purposes coming 


1 } 


to an end The result was it was held that the land was 


settled land, but as the tenants for life were tenants in common 
and not joint tenants, they had not got the powers of a tenant 
for life, and the trustees had the legal estate, and had the 
powers of statutory owners. That, of course, was one of the 
earlier decisions under the Act, and there was a portion of the 
judgment of Mr. Justice Russell which rather indicates the 
attitude of some of the judges in the early days of the Act. 
What Mr. Justice Russell said was this 


wandering, accompanied by counsel through this legislative 


‘| spent some hours 


jungle,” and he said he could not be sure he had arrived at the 
right decision, hut he had clone the Hest he could. 
(nother Cunt 


for life: they held subject to rentcharges, but the rentcharges 


occurred where there were several tenants 
might not in that case have exhausted the whole income 
That was Re Pedley | 1927) 2 Ch. 168 TL Sou, J. 583 The land 
there was devised to trustees, and they held it for certain 
interest in undivided shares 
was held there that the land 
was vested in possession, because they were immediately 


persons by way of absolut 
subject to those annuities It 
entitled to the mcome subject only to the « harge, and if the 
rentcharge did not exhaust it, they were entitled to the 


income. So the land was vested in possession. Then the 
question arose which is a difficult question that has caused 
some conflicting decisions. The question which arose then 
Was Does it come under para. 1, where the land is vested in 


pi 
trustees for persons entitled in undivided shares, or does it 
come under el. 3, which Lpplte in the case of settled land ? 
In fact it was both, because the land was held by trustees in 
trust for persons whose interests were vested In possession, 
That problem, as I say, has given 


The difhculty was got 


and it also wa ettled land 


rise to rather conflicting decisions 


over in that particular case in this way the land was not 
settled land before the veal 1O26, because the land being made 
subject to an annuity at that time did not in itself make it 
settled land, and, therefore, M1 Russell held that it 


was not settled land, and, therefore, it fell under sub (1) 


Justice 


and not under sub-s. (3). But the problem had to be faced 
in the case of Re Cate h pool 1928] Ch. 429 72 Sou. J. 226 
rhe land there wa 
surviving trustee of a settlement, so that the land was vested 


vested in a certain executrix of the last 
in a trustee It was held in trust for certain persons for life, 
so that it was a case where land was held by a trustee for 
persons entitled in undivided shares, and it was also settled 
land Mr. Justice Russell held that el. 3% 
the land vested in the trustees of the settlement; but, as 
there were no such trustees, it vested in the Public Trustee 


pplied, and, therefore, 


There was some argument on this last point but no one seems 
to have suggested that cl. | of the schedule applied ; and 
the learned judye did decide in that case that it fell under 
cl. 3.) But in Re Dawsons Settled Estates [1928] Ch. 421, 
the precise point arose and had to be decided, and argument 
was heard at some length, and Mr. Justice Clauson came to 


} 


the opposite conclusion The land was there vested in trustees 


in fee simple in trust for two daughters of the testator for their 
lives or so long as they remained unmarried. Now there you 


vet land 


veste d in 


trustees in trust for persons entitled in 





undivided shares, so that it fell under cl. 1. It was also 
settled land so that it fell under cl. 3. Mr. Justice Clauson 
said: “* As this falls under clause 1, and as that is the first 
one you come to, I need not go on to consider clause 3.” It 
did not stop there, but a similar point arose before Mr. Justice 
Maugham, as he then was, in Re Barrat [1929] 1 Ch. 336. He 
said that the great principle to apply in these cases was. 
whatever your own views may be, to follow the decisions 
given by other judges, and he followed the decision given 
by Mr. Justice Clauson. It is not clear at first sight why he 
followed the one rather than the other, but he put it, I think, 
on this ground, and I think this is the fact : that the point was 
much more fully argued before Mr. Justice Clauson, and | 
do not think in the case before Mr. Justice Russell it was 
really clearly pointed out that a case like that fell under 
both those provisions, At any rate, we have now got Mr. Justice 
Maugham following Mr 
Mr. Justice Clauson followed his own decision again in Re 
House [1929] 2 Ch. 166 
side and one on the other, but the three decisions perhaps 
only count as two, because it is only two judges, and you really 


Justice Clauson’s decision, and 


So you have three decisions on one 


cannot count much on what has happened to the judges since, 
because both Mr. Justice Russell and Mr. Justice Maugham are 
now members of the House of Lords. I suppose one would 
say, if you have to make up your mind between those two 
decisions, you would follow the decision of Mr. Justice 
Maugham, because after hearing both those conflicting 
decisions he decided in favour of the view taken by Mr. Justice 
Clauson. Of course, in these cases, it does not matter which is 
the true result so long as the law is clear, and it may be, of 
course, that you would have to adopt the idea that I men- 
tioned the other day of getting over the difficulty by trying 
to make both sets of trustees the same persons. 

A case where the point very nearly arose, but turned on 
another point, was the case of Re Myhill [1928] 1 Ch. 100, 
which was heard by Mr. Justice Astbury. There were three 
shares there held for life, but the fourth share was held 
absolutely : that is to say, there were four persons entitled, 
three entitled for life and the fourth absolutely entitled. 
There, Mr. Justice Astbury held that the entirety of the land 
was not settled, because only three out of the four shares 
were settled. Therefore it did not fall under cl. 3, and clearly 
fell under cl. | 

Another case where a similar point occurred was Re Forster 
[1929] 1 Ch. 146: 72 Sox. J. 761. There the settlor during 
her life agreed in a document under seal to convey certain 
land to the trustees of that settlement on certain trusts. 
She never carried out that agreement to settle the land, but 
at the time she died the trusts of the settlement had become 
trusts for two persons absolutely. She died without having 
conveyed the land to the trustees of that settlement, and 
accordingly she was, prior to her death, holding in fee simple ; 
the legal estate vested in her executors, and the trustees of 
the settlement wanted to have the land conveyed to them, 
but it was held there that the legal estate had vested in the 
executors on the statutory trust. It was a case where the 
land was vested in personal representatives in trust for persons 
entitled im undivided shares. So that in that case the 
executors had the legal estate and held on the statutory trusts. 

One very important case went to the Court of Appeal on 
this same Schedule. That is Re Ryder & Steadman’s Contract 
[1927] 2 Ch. 62: 71 Son. J. 451. Again it was a question 
whether the land was settled land and fell under cl. 3; the 
point being this, that the land was so dealt with that it was 
not settled land on the 3lst December, 1925, but it became 
settled land on the Ist January, 1926. There the Court of 
Appeal held that it was not settled land within the meaning 
of cl. 3, settled land under that clause meaning land which 
was settled land before the commencement of the Act. The 
there was an old settlement of 1865 which 
created a jointure and aterm. That occurs in a great number 
There had been a disentailing deed and a 


facts were these : 


ot these cases 
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ettlement in 1924 to such uses as the Duke of Marlborough 
the Marquis of Blandford should appoint and in 1924 
appointed the land to certain persons as tenants in 
mon, who now agreed to sell the land. So that the 
endors in 1924 became tenants in common in fee simple 
ject to a jointure and a term of years to secure it. The 

( rt of Appeal held that before 1925 the land was not settled 
d, and the words “is settled in cl. 3 refer back to the 
words in the commencement of paragraph 1 of the Schedule : 
Where immediately before the commencement of this Act 
ind is held.’ So if you read that as meaning: ** Where 
il mediately before the commencement of this Act the land 
settled land,” then it comes under cl. 3: but as it had not 
been settled land immediately before the Act, it was not unde 
3, but came under cl. 1. It is rather curious that in the case of 
Ryder & Steadman’s Contract, and im some other cases which 
have raised the same point, a certain case which had been 


ided in the contrary sense was never cited, and when the 
learned junior who was with me in another case where we were 
trving to raise the same point (the case of Lord Alington \ 
L.C.C. [1927] 2 Ch. 253: 71 Sox. J. 695, which I mentioned 
just now) turned this case up, we had to try and persuade 
the learned judge to follow the decision of the Court of Appeal 
n the earlier case rather than Ryder & Steadman’s Contract 
where it had not been cited. It was an out-of-the-way case 
rather, because it was a case of estate duty, or some taxation 
purposes. It was the case of Re Cam phe Ii [1902] 1 K.B. 113, 
and a decision of the King’s Bench Court of Appeal as to whether 
for the purpose of some taxation statute—I think it was th 
Finance Act, 1894—the land was settled land settled by the 
will. The facts were almost the same. The land was held 
upon trust to pay certain annuities for life, and subject thereto 
to divide the property among certain persons absolutely, 
ind the Court of Appeal there held that the land was settled 
land, whereas in Ryder & Steadman’s Contract the Court of 
\ppeal, without that case being cited to them, held that land 
on those trusts was not settled land before the Act. There 

therefore a conflict, but it may be better, and perhaps this 

the best Way out of the conflict, to say that Re Campbell 
s a binding decision on estate duty and Ryder & Steadman 's 
Contract is a binding decision on the Schedule to the Law of 
Property Act. At any rate, all the judges since, even though 
that decision of Re Campbell has been pointed out to them, 
have followed Ryder & Steadman’s Contract, and I think 
we must say that that must be deemed to be the law at present 


I will stop there to-night. (A pplause.) 








Obituary. 

Mr. C. F. VACHELL, K.C. 

Mr. Charles Francis Vachell, K.C., 

lemple, died on Tuesday, 5th November, in his eighty-second 

year. Mr. Vachell, who was formerly a solicitor in Birmingham, 

was called to the Bar by the Middle Temple in 1886, and 

oined the Oxford Circuit. He took silk in 1905, and in the 

same year was appointed Recorder ol Gloucester. He Was 

ected a Bencher of his Inn in I915, and resigned his 
Recordership in 1932. 

Mr. BE. G. RAND. 

Mr. Egbert George Rand, Barrister-at-Law, of Old Square, 

Lincoln’s Inn, died at Surbiton on Monday. 4th November, 

fand was called to the Bar 


of Temple Gardens 


the age of sixty-seven. Mr. 
by Lincoln’s Inn in 1896. 
Mr. A. F. SMYLY. 
Mr. Alexander Ferguson Smyly, Barrister-at-Law, died at 
Windlesham, Surrey, on Friday, Ist November, at the age 
forty-nine. Educated at Malvern and Pembroke College. 
Cambridge, he was called to the Bar by the Inner Temple 


in 1910. He was in the office of the Parliamentary Counsel 
to the Treasury from 1910 to 1927, when he became assistant 


editor in the office of the Statute Law Revision Committee. 
Mr. R. J. WITTY. 

Mr. Richard James Witty, retired solicitor, of Mortlake, 

formerly of Old Jewry Chambers, E.C., died on Tuesday, 

5th November, at the age of eighty-four. Mr. Witty was 


admitted a solicitor in [8 








Reviews. 


A Guide to Land Registry Practice. By Joun J. WOonNTNER. 
Third Edition, 1935. Demy 8vo. pp. xi and (with Index) 
145. London, Liverpool, 
The Solicitors’ Law Stationery Society, Ltd. 7s. 6d. net. 


Birmingham and Glasgow 


This is the third edition of a book which has already 


received wide appreciation. It has been approved by the Chief 
Land Registrar, and provides a concise and authoritative 
guide for solicitors and their clerks to all branches of land 
registry practice. This edition which is considerably 
includes new and important chapters on sections 
property and settled land, restrictive 


enlarged 
dealing with trust 

covenants, charges and over-riding interests. It contains 
also an increased number of forms which will be found a 
valuable addition. The respective merits of registered and 
unregistered conveyancing have now had a ten years’ trial 
period, and since land registration grows steadily in popular 
favour the present edition of this work should find a rapid 
market. The proposal to bring in the Administrative County 
of Middlesex as one of the areas of compulsory registration 
should enlarge the practice in that direction, and no reader can 
handle the volume before us without appreciating at once 
its serviceability to all concerned. 


A Selection of Leading Cases Tllustrating the Criminal Law. 
By A. M. Witsuerg, M.A., LL.B., of Gray’s Inn, Barrister 


at-Law. Third Edition. 1935. Demy &8vo. pp. vii and 
(with Index) 448. London Sweet & Maxwell, Ltd. 
15s. net. 


This is the third edition of a well-established book. It is 
useful to students, who may not have access to a law library, 
and useful to practitioners to “* put them on to” the leading 
cases, which they can read In full in the reports The book 
has been brought right up to date by adding all the important 
recent decisions. There has been a number of these, most 
of them dealing with questions 
Woolmington v. Director of Public Prosecutions, 25 Cr App. R. 
72, is included as an appendix, with a reference to it at the 
appropriate place in the text. This is, of course, the important 
House ot Lords decision on the burden ot prool in murder 
trials. The judgment of Lord Sankey might, one feels, have 
been printed in full. The important passages in all the 
judgments quoted are printed in heavy type. This is useful 
to students, but encourages laziness. It might be better to 


relating to evidence. 


leave students to discover the Important passages themselves. 


The Law of Stamp Duties on Deeds and other Instruments. 
$y E. N. Ape, of the Solicitors’ Department, Inland 
Revenue, Barrister-at-Law Twenty-second Edition. 1935. 
Revised and enlarged by A. L. Goopman, of the Inland 

Department, Barrister-at-Law, and STANLEY 

Demy &vo. pp. xxxix and (with Index) 


Revenue 

Borris, Solicitor 

115. London: Jordan & Sons, Limited. 15s. net 

One cannot be anything but grateful for the issue of a new 
edition of this classic work, which embodies all the excellences 
of previous editions, while incorporating all the recent amend 
ments of the law. In the realm of statute law special mention 
is made of the law as to the stamp duty with regard to an audit 
by dishonest auditors (Finance Act, 1932, s. 30), the reduction 
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of stamp duty on statements as to the capital of companies 
Act, 1933, s. 41), the effect of non compliance with 
| 


(Finance 


stamp laws in the case of certain bills of exchange (Finance 


Finance Act, 
with regard to the 


amendment of the 
1934, s. 29, 


i 

Act, 1933, s. 42) and the 
1899, s. 8, by the Finance Act, 
stamp duty on loan capital. Full notes on recent cases include 
Hennell \ Inland Revenue 11933] 1 K.B. 
115, as to the duty payable on a bond where moneys due are 

Velnnes \ Inland 
124, as to the duty payable where there are 
for the 


Commissioners of 


Commissioners of 
payable periodically Commissioners of 
Revenue [1934] S.l 
separate agreements for the conveyance of land and 
building of a house, and Kimber & Co. \ 
Inland Revenue (1935), 51 T.L.R. 421, on the same 
This book was first published in 1890, and such is its popularity 
that 
nearly every two vears Fey 


question. 


a fresh edition has had to be published on an average of 


v other text books can claim such 


a record, which constitutes a clear proof of its indispens ibility 


to every prac tising law yer 


The Lau of Landlord and Ts wand By \ \ HoLDSWORTH. 
Forty-ninth Edition 1934 and edited by EK. A 
JESSEL, B.A. (Oxon), of the Inner Temple, Barrister-at-Law. 
1935. Crown &vo. pp. xii and (with Index) 188. London 
Cieorge Routledge & Sons, Ltd 3s. 6d. net 


re \ med to 


beware of work which, in 


light 1 degree see] 


Neverthel 


Lawvers usually praising a 


howe ver to help the lavman to disp nse 


with their aid while deploring the avowed 


aim of the author to achieve this end, they will perhaps 
condone it only in view of his added remark that it might 
prevent mistakes and blunders which render their intet 
position inevitabl for, contrary to veneral helief. lawvers do 
not live by laymen’s mistakes alone. This book was. first 
written in IS889, and has since that date achieved forty-nine 
editions, a highly creditable record. It is intelligible, accurate, 


Thirty forms of tenancy 


and an appendix creatly 


copious, and eminently practical 


notices and proceeding 


There 


agreements, 
add to its value is also a short glossary of legal terms. 
Books Received. 
XIX Parts IV and \ 
Othice Price Is. pet 


Lau 


Tar Cases Vol 1935 London 


H.M 
Ve ws Dige sf of English (ase 


Stationery part 


Quarterly Issue, October, 


1935 By G. T. Warrrte.p Hayes, Barrister-at-Law 
London Sweet & Maxwe I] Ltd stevens & Son Ltd 
The Law Relating to Building Societies. By Epwarp ALBERT 
Werrzpurae, of Lincoln’s Inn, Barrister-at-Law. Seventh 

KNOWLES AY | \.. ot the Middle 


Edition, 1935, by G. W 
Temple Di 
Index) 6 London 
Maxwell, Ltd. 20s. net 
Questions and Answers on Hindu and Mahommedan Law. By 
J. Cuinna Durat, Advocate of the High Court of Judicature 
at Madras, Barrister-at-Law of the Middle Temple, of the 


xxxv and (with 


sweet 


Demy 


Stevens & Sons, Ltd 


rrister-at-Law 


| Svo pp 
37 and 





Central Criminal Court, London, and G. Evetyn Mtces, 
B.A... B.Sc. (Eeon.), of the University of London and of 
Lincoln’ Inn Barrister-at-Law 1935 Demy SVO 
pp. virand 91. London: Stevens & Sons, Ltd. 6s. net 


Rogers On hlection | ol T// Vanier pal and othe; “Les ions 
and Petitioi ¥ Twenty first Edition. 1935. By J LHIND 
Prat, of the Middle Temple and Western ¢ ircult, Barri ter 


at-Law, Recorder of Bournemouth foyal &vo. pp. xii 
ind (with Index) 364 London Stevens & Sons, Ltd 
fl net 


1935. Crown 


Lau By A. P. Herpert 


Index) 494 


SVO 


Met hue n & Co., 


Uncommon 
pp. XXIl and (with London 


Ltd. 7s. 6d. net 


obtained 
Limited, 


can be 
Societ VY; 


reviewed 
Stationery 


All books 
through The 


re knowledge d or 
Solicitors’ Law 


London, Liverpool and Birmingham. } 


| 





Notes of Cases. 
House of Lords. 
Purfleet Urban District Council ». Minister of Health. 


Before the Lord Chancellor, Lord Blanesburgh, Lord 


Lord Russell of Killowen and Lord Macmillan. 
24th October, 1935. 


SUPPLEMENTARY PROPOSALS 


1929, ss. 46, 47. 


DISTRICTS 
ACT, 


REVIEW OF COUNTY 


LocAL GOVERNMENT 


The case raised the questions whether the county council 
hay Ing already made proposals which were not adopted by the 
Minister, were functus officio and whether the supplementary 
proposals were ultra vires. On 16th March, 1931, the Essex 
County Council convened a conference with representatives 
of the councils of the districts within the county to a review 
by the county council of the circumstances, and whether it was 
desirable to effect any changes. The county council then 
com] leted their review and sent to the Minister their proposals 
Objections were made to them and a local inquiry was held 
by an inspector appointed by the Minister. In November, 
1933, a further local inquiry was held and on 19th January, 
1934, a rule wisi for a writ of prohibition calling on the Minister 
to show cause why he should not be prohibited from proceeding 
was obtained. At the same time a rule 
nisi for certiorari’ was obtained to quash the decisions of the 
Minister letters. The Divisional Court 
held that there was no excess or usurption of jurisdiction on the 
part of the Minister in inviting the county council to consider 
the original proposals, and they discharged the rules. The 
Court of Appeal upheld the decision of the Divisional Court 
The Purfleet Urban District Council appealed. 


to make the order 


contained in recent 


THe Lorp CHANCELLOR (Lord Hailsham) in giving judgment 
said that the substantial complaint made by the appellants 
was that it was said that on the construction of s. 46, when 
proposals were received by the Minister he could confirm them 
or reject them or accept them with modifications, but he could 
not send any back to the county council and ask them to 
But, it was said, and said truly, that 
unless there Minister to do it, it did not 
matter whether the course was convenient or not, it would not 
he in accordance with statutory jurisdiction. It 
him that the mistake which underlay the appellants’ argument 
was the assumption that unless there could be found in the 
section an express provision that the Minister could do what 
done, they outside his 
powers He (his lordship) did not so construe the statute 
There was nothing to prevent the Minister from asking the 
It was 


submit fresh proposals 
Was power In the 


seemed to 


he had were to assume that it was 


county council to reconsider their original proposals, 
said that the proposals of the county council were out of time 
hecause they were delivered long after the date fixed for that 
purpose, and there was no express extension of time by the 
Minister, but 
that there must be a formal order extending the time before 
for the Minister to 


the provision could not be construed as meaning 


any proposals were submitted. It was 


extend the time or to refuse to do so. The real answer to the 
pot made by the appr llants was that they were proceeding 
on a wrong basis. The court below were right in thinking 


that the real effect of the statute was to Impose on the counts 
council in the first instance the duty of preparing proposals 
on the Minister the duty of considering those 
proposals and finally of making an order, but there wa 
nothing to prevent him from asking the county council to 
make some alteration with regard to some area within thet 


and to Impose 


jurisdiction and to consider and reject or confirm that proposa 
when made. On those grounds, which were substantially the 
same as those which appeared in the judgments below, the 
orders made were correct, and the appeal must be dismissed 


with costs. The other noble and learned lords concurred, 


Atkin, 
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CounseL: S. G. Turner, K.C., and John Hodson: th | Appeals from County Courts. 
Nolicitor-General (Sir Donald Somervell, K.C.): Tyldesley | 


Dien Tat oka 0 Ms Liverpool Corporation +. Rose. 


Soticirors: T. Capron & Co.; Sharpe, Pritchard & Co, Lord Wright, M.R., Romer, L.J., and Eve, J. 
for EB. S. Holeroft, Chelmsford. | [8th October, 1935. 
Reported by S. E. WILLIAMS, Esq., Barrister-at-Law.] HovusInG COMPULSORY PURCHASE ORDER NOTICE OF 
EntTRY—NOotTIce TO TREAT——ORDER OF SERVICE—HovsiNnG 
Court of Appeal. Act, 1930 (20 & 21 Geo. 5. c. 39). ss. 10. 106. 


In re @ Debtor (No. 490 of 1935). | Appeal from Liverpool County Court. 
a —— a — Certain property was required by the corporation for a 
silts _ prarie toga nage hg ns re-housing scheme under the Housing Act, 1930. \ compulsory 
writs purchase order under s. 10 was confirmed and became operative 
BANKRUPTCY —MARRIED WOMAN CARRYING ON BUSINESS | in January, 1935. The corporation sent the lessee and occupier 
RECEIVING ORDER—APPEAL—EFFECT OF REPEAL OF | a notice to treat and a notice of entry, both being put into 
ENACTMENT—JURISDICTION—INTERPRETATION AcT, 1889 | one registered envelope. In an action fot possession by the 
52 & 53 Vict., c. 63), s. 38 (2)—Bankrvuptcy Act, 1914 | corporation, His Honour Judge Dowdall gave judgment for 

t & 5 Geo. 5, ¢. 59), s. 125——-Law Rerorm (MARRIED WoMEN | the plaintiffs. The defendant appealed. 
AND TortTFeAsors) Act, 1935 (25 & 26, Geo. 5, ¢. 30), ss. 1, | Lorp Wricur, M.R., dismissing the appeal, said that the 
t (1) (e). | defendant contended that the notices were invalid because he 
Appeal from Mr. Registrar Mellor. | did not receive them in the right order, contending that 
| under s. 106 the notice to treat must be served first. He had 
| admitted that all would have been in order if the notices were 
put in the envelope so that the notice to treat came out on 
top. But even if the notice of entry were given first, the 
twenty-eight days required under s. 106 (3) would not begin 
to run till after the notice to treat had been civen, Nothing 


On the 24th July, 1935, a receiving order was made against a 
married woman, it being held that she was carrying on business, | 
ind was therefore subject to the bankruptcy laws by virtue of | 

125 of the Bankruptey Act, 1914. On the 2nd August, 1935, | 

Law Reform (Married Women and Tortfeasors) Act, 1935, 
ime into operation and repealed that section. Section | 


seea ‘ I in the Act provided that the notice to treat must be served 

ide a married woman subject to the bankruptcy laws as | ¢.., 

she ‘re eme st S nacted: “"N g | . . 

Re were # fom le, but - 4 (1) enacted: ~ Nothing in | Romer, L.J., and Eve, J., agreed 

S part of this Act shall . . . (c) enable any judgment or | CouNSEL: de Montmore) - Wooll 

: : ‘ vos NSEL : d } LOreENnCH . 
order against a married woman in respect of a contract entered | Souicirors: Lazarus, Son & L. A. Hart. agents for Artro 

> ‘ » ° ' 4 Ss. se “aS, +0 « te ke Wt, AZ 5 d 
nto, or debt or obligation incurred, before the passing ol | Vorris & Co of | ive rpoe | F Ve nd Co igents for Walt } 
. » ss } 4 s o9 4 ? fa» . ‘i -, AGE Ss ( 
this Aet, to be enforced in bankruptcy .. . On behalf | Moon, Town Clerk, Liverpool 
. 4 M, > - y TpooO 


the debtor. who appealed, it was argued that the Court 
[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law. 


(ppeal must act in accordance with the law existing at the 
ite of the appeal, and that s. 125 of the 1914 Act being High Court—Chaneery Division 


reype iled, there was no jurisdiction to make the receiving 
order: with regard to s. 4 (1) (ce) there were no savings in the | Hearts of Oak Assurance Co. ». James Flower & Sons, 
Bennett, J. &th and 9th October, 1935 


Act of 1935. 


? f IHT 2 is SS { a § ve sal é . ‘ > 
Lorp W RIGHT, M.R., di missing the appeal, said that the COMPANY ‘Wenve Boon 5 nnam.3 was Book 
registrar was right in holding that the debtor was carrying Compantes Act. 1929 (19 & 20 Geo. 5. &. 23). s. 120. 
enumerated matters to be dealt with by the law as it existed Phe es. il pon me one : na 7 loose-leaf “ae 
on ‘ . ont: gv utes of me ws of the boa lirect , 
hefore the Act. Though there were no express savings in con —! minute orn Ine iT l 3 of directors hel 
in 1982. It consisted of loose leaves held together in two 


the Act, this was not necessary, as the effect of s. 38 (2) of the 
Interpretation Act, 1889 was to save every liability of a covers ; at any moment, any number of leaves could be 


| 
on business. Section 4 (1) (ec) was negative, leaving al 

| taken out and any number of fresh leaves substituted. 

i 


lebtor to have-a receiving order made against him, and all : 
BeNNETY, J., said that this was not a book within the 


the rights of a creditor to claim a receiving order. That 
meaning of s. 120 of the Companies Act, 1929. It was most 


would be so where there was an available act of bankruptcy 
hefore the passing of the Act of 1935. The meaning of * right 

crued ” ins. 38 (2) was illustrated in Hamilton Gall v. White 
1922] 2 K.B. 422. The same reasoning as in that case would 


undesirable that anything from which something might be 
taken out and into which something else might be put should 
be used in evidence. The evidence would be rejected : 
| CouNsEL: Morton, W.C., Sir George Jones and Wilcock 
Holgate ; Simonds, K.C., Stenham and A. S. Wells. 

SoLiciTors : Anas 7] Wood, Williams Murphy : Russell 
c& Arnholz. 


[Reported by FrRaNcIS H. Cowper, Esq., Barrister-at-Law.] 


justify the court in proceeding under s. 125 of the 1914 Act, 
though the bankruptcy proceedings were begun after the 
1935 Aet came into force so long as the act of bankruptcy 
was anterior to the Act. Quilter v. Engleson, 9 Q.B.D. 672, 
elied on by the debtor, dealt with matters of procedure to 
which different rules applied. Further, though the Court 
ol \ppea! was bound to give effect to new remedies introduced 
since the order of the court of first instance, it must give effect 





Newill ». Clun Assessment Committee. 


Luxmoore, J. 24th and 25th October, 1935. 


to the same law as was in force at the date of the earlier | LocaL GovERNMENT—ASSESSMENT CoMMITTEE—Poor Law 
proceeding (see R.S.C., 0. 58, r. 4). { matter of substantive OFFICER TRANSFER SUPERANNUATION CALCULATION 
right which had become res judicata could not be upset by Poor Law OFFICERS’ SUPERANNUATION Act. 1896 
subsequent changes in the law in the absence of precise (59 & 60 Vict.. c. 50). ss. 3. 12—Ratine anp VALUATION 


Acr, 1925 (15 & 16 Geo. 5, &. 90), ss. 48, 51. 


intention to make it retrospective. 

Romer, L.J., and Eve, J., agreed. 

CounsEL: G. Gardiner : C. N. Davis. 

SOLICITORS : Wilkinson, Bowen, Haslip & Jackson; 
Vontaqu’s and Cox & Cardale, agents for Bremner, Sons 
( Corlett. of Liverpool. 


[Reported by FRANCIS H. CoWPER, Esq., Barrister-at-Law.] 


In 1904 the plaintiff become a clerk under the Assessment 
Committee of the Union of Clun and, thereafter, was subject 
to the Poor Law Officers’ Superannuation Act, 1896, certain 
deductions being made from his salary, He remained in the 
service of the Committee till April, 1927. For each of the 
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preceding five years his salary had been £30 In 


April, 


1927, by virtue of the Rating and Valuation Act, 1925, the 
Assessment Committee ceased to exist and a new rating 
authority was constituted with a larger area. The plaintiff 
was transferred to and became a poor law officer under the 


1934 


live year 


rhe a 


immediately 


authority He retired in 


amount of his remuneration for the 


new rating 


verage 


preceding his retirement hav ny been £165. he claimed to be 
entitled under » ot the Act of 1896 to a pension equal to 
thirty ixtieth ot that amount hbemy {xv 10) The Minister 


of Health considered that in the case of 
Act of 1925, the 


an officer transferred 


unde r the uperanniuation allowane e hould he 


fixed by reference to the remuneration received during the 
five years immediately preceding the transfer Accordingly, 
the defendants resolved that the plaintiff should be paid 
uperannuation allowance at the rate of £15 

LuxMoore, J., in giving judyment, read 3 and 12 of the 


Act of 1896 and and 51 of the Act of 1925. and said that 
D1 made it clear that the pro ions of the Act of 1896 
applied to the plaintiff after his transfer. The words of the 


Act must be construed according to ther prima face meaning 


The plaintiffs contention wa orrect and he was entitled to 


& pension at the rate of £82 10 
CouNSEL: Croom Johnson, K.C., and Simes : W. A. Davies. 
SOLICITOR John Melntuyre Horace W. Davies 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Vann +. Eatough. 
Lord Hy wart, CLI Humphre 


Uth October 


and Singleton, IJ 
}O35 


CHILDRI STREET TRADING MARKET STALLHOLDER 


DAUGHTER AGED 


EMPLOYING FOURTEEN TO SELL FROM 
STALL CHILDREN AND Youna Persons Act, 1935 (23 and 
24 Geo. 5. «. 12) A) 


a decision of Lancaster Justice 


which 


\ppeal by case tated from 


dismissing an information against the respondent 


alleged that he had emploved a person under ixteen ears 
of ave, to wit, | daughter, aved fourteen, in street trading. 
contrary tos, 20 of the Children and Young Persons Act. 1933 
The case tated the followin fact On the &th September, 
1934, a market was held ong one side of Lower Church 


that borough 


from stalls in the 


treet, Lancaster under a charts rranted to 
in 1365. By the cha 


market were 


( lling 


required to pay a toll to the borough corpor 
The re pondent had p 
which he sold vegetable 


table 


the re vondent 
| 


ition 
required toll Hi tall, at 


and flower 


Lid the i 
consisted of a collap ible 


trestle extended by boxe Qn the date in question 


daughter sold to one, Burrows, a cauliflower 


She was employed by her father in the busine of selling from 


ust ill \ hicl bu re he Wis Teme } ne her Kor the appre lant. 


it was contended that tl respondent had employed hi 
daughter in street trading, and that what she was doing 
Wil not le elling coud nm a treet because il market Was 
hemg held there For the respondent, it was contended 


that hi daughter Was TI iding not in a street but in a market 


Lorp Hewarr, C.J aid that Stratford Co operative Society 
Lid Kast Ham ¢ or poration | 1915) 2 K.B 
relied on by the respondent, did not 
In that case, Rowlatt, J., had 


70, whi h had been 
upport his proposition 


acl ( 1915] 2 KB. at pp 77, 78) 


that treet trading meant trading with customer found 
in the street the trader using the treet as a market place, 
and not trading with customers whom he found at their 
houses, to arrive at which he necessarily had to pass through 
the street If that tatement of the law were applied to the 


disclosed something 
t he refore, be 


the fact 


trading The 


present case, it wa clear that 


which wa appeal must, 


allows d 





| 


COUNSEI 
Sandlands, KA 

POLICTTORS 
Eth 


[Reported by R. ¢ 


Ralph Etherton, for the appellant ; P. E 
ind J. A. Grieves, for the respondent. 
Vorton. Rose. Greenwell & 

erton. Preston Pritchard & Co. 


Barrister-at-Law.] 


Co., agents for 
Sir George Sharpe, 


CALBURN, Esq., 


London Passenger Transport Board ». Sumner. 
Lord Hew srt 


(.J., Humphreys and Singleton, JJ. 

Lith October, 1935. 

Fare—FatLturRE BY PASSENGER TO Pay 
OFFENCE IRRESPECTIVE OF INTENTION TO AVOID 
Wuetner By-LAw RepuGNanrt TO ENGLIsH 
County CounciL’s Tramways By-Laws 
TRAMWAYS Act, 1870 (33 & 354 


TRAMWAYS 
By-LAW 
PAYING 
LAW 
AND ReGuLations, No. 12 
Vict. c. 78), s. 51 
\ppeal by case stated 

Graham-Campbell, Chief Metropolitan Magistrate, dismissing 

three 


LONDON 


against a decision of Sir Rollo 


informations preferred by the appellants against the 
respondent under by-law 12 of the L.C.C. Tramways By-law 
for that, on the 5th, 6th and 27th October, 
arriage using a tramway, 


and Regulation 
1934, she, 
did fail to pay to the conductor the fare legally demandable 
before he ilighted 

The by law 
fare upon demand, or, if no demand is made, before alighting 
At the hearing of the informations, the following evidence 
was tendered by the On the 5th, 6th, LOth, 
l6th, 20th and 27th October, 1934, the respondent boarded 


heing au passenyver on a 


provides that a passenger shall pay his due 


pro eeution : 


a tramear of the appellants at Kennington Cross and took a 
2d. return workman’s ticket entitling her to travel to Savoy 
street and back. On she travelled as far as 
Aldwych, about 500 yards beyond Savoy-street. On the LOth, 
when taking the 2d ticket, she took «a 
further Id. ticket for on the 16th, she 
paid the Id. before being asked to do 
<0 by the conductor 


of the conductor 


Cue h occasion 


return workman's 
the extra distance ; 
alighting and without 

on the 20th, she paid it at the request 
On the 5th, 6th and 27th, she alighted 
without paying the Id. 
the conductor, after leaving Savoy-street, called “* Any more 


which was due, although in each case 
fares please / When questioned by an inspector of the 
appellant 
had forgotten the 
return ticket 

For the respondent 
her behalf, it was 
the by-law Wa 
repugnant to the law of England in that it made it an offence 
demandable fare, without 
whether there had or had not been any intention not to pay. 
For the appellants, it was contended that the bye law was 
valid because, (1) D1 of the Tramways Act, 1870, made it 
an offence to avoid payment of a fare, there being no qualific 
tion in the Act as to what intention was necessary ; (2) neither 

DI of the Act nor the by-law excluded the defence of a 
and (3) the circumstances of travel upon 
rendered. tit that should be 
required to pay the fares due from them, whether the fares 
The chief magistrate said that, apart 
from authority, the by-law in question might be regarded as 


on alighting on the 27th, the respondent said she 
penny, and showed it in her hand with the 
evidence called on 
the that 
was unreasonable and 


before any was 


contended hefore magistrate 


invalid because it 


not to pay a legally regard to 


lawful excuse 


tramecars reasonable passengers 


were demanded or not 


repugnant to the laws of England, for no act or omission could 
he a crime unless eit he rmens read was present or there Was ali 
express or implied statutory provision that the act or omission 
intent. By 
professed to alter t! 
Moreover, the by-law was unreaso 
fare by 


was a crime without any criminal necessa 


implication, therefore. the by-law 
general law of the land 
able non-payment of his 


passenger before alighting punishable in a number of ca 


because it made the 


was the result of innocent inadvertence 
Vorth Staffordshire Railway Co. [1894] 2 Q.B. 821, 


where the omission 


Huffam \ 


was a direct authority for saying that the by-law was invalid. 














a) 
yl 
in 1 
fol 
opil 


OC 


Boa 


McKe 
Malfr 
Math 
Matt! 
Moor 
Mour 
Muss 
Nash 
Nich 
Odha 
Lit 
Offer 








\\ 
VOID 
LIS 
AW 
& 4 
tollo 
sing 
the 
lay 
her 
Wily, 
able 


ring 
ence 
Or! 
“ded 
Ik a 
VON 
rea 
Ot] 
k a 
she 
» «lo 
uest 
ited 
CASE 
nore 
the 
she 
the 
on 


nee 
te 
wy. 
W 
e jt 
rT 

her 
fa 
pon 
he 
ure 

yairt 
l as 
ud 
tl 
0 
al 
t| 
0 

| 
whys 
lied 

















November 9, 1935 THE 


SOLICITORS’ 





JOURNAL. Vol. 79| 4I 








On the authority of Dyson v. London & North Western Railway 

I881), 7 Q.B.D. 32, it was impossible to read such words as 

ithout lawful excuse” into the by-law. In Lowe v. Voly 

1896] 1 Q.B. 256, at p. 259, Kay, L.J., had said that if 

by-laws were made providing that a person doing certain 

inadvertently should be liable to a penalty, those by-laws 

suld be unreasonable. That dictum applied to the by-law 

in the present case, The magistrate accordingly dismissed 
the informations. 

Lorp Hewarrt, C.J., said that the chief magistrate’s reasons 
for holding the by-law invalid were in his (his lordship’s) 
opinion right, and the appeal must therefore be dismissed. 
It should be added that counsel for the appellants had very 

operly drawn the attention of the Court to Nimmo v. 
La warkshire Tramway Co. (1912), 19 Se. L.R. 49. 

HUMPHREYS and SINGLETON, JJ., agreed. 

CouNSEL: Walter Monckton, K.C., and F. P.M. Marvell, 
for the appellants; A. S. Comyus Carr, K.C., and Martin 
O'Connor, for the respondent. 

The Soli Hor to the Loudon Passe ger Transport 
Board ; Edmond O'Connor & Co. 


{Reported by R. C. CALBURN, KEsyq., Barrister-at-Law.] 
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Sir Marshall Denham Warmington. of ssex-court. Temple, 
.C., and of Great Missenden, a Registrar in the High Court of 
Justice in Bankruptcy, left’ £47,607, with net personalts 
42,128. 








Societies. 
The Solicitors’ Managing Clerks’ 


POINTS IN WINDING-UP. 


Association, 


This Association held a meeting on the Ist) November 
in the Inner Temple Hall. Lorp BLANESBURGH took the 
chair and Mr. HAROLD Curistin, K.C., delivered a lecture on 
‘Some points arising on the Liquidation of a Company.” 

After preliminary remarks about winding-up proceedings 
and a survey of the relations between the liquidator and 
the landlord of a company, Mr. Christie passed to a summary 
of the position of secured creditors and the law relating to 
fraudulent preference. He pointed out that the liquidation 
of a company did not deprive secured creditors of any of their 
rights, although they might have to obtain the leave of the 
court before they enforced them. With regard to a receiver 
the liquidator was in no better position than the company 
itself had been. Leave would be given almost automatically 
to enforce a sec urity, and proceedings would be taken in the 
Winding-up Division. The liquidator’s duty was limited to 
seeing that the receiver carried out his obligations properly. 
\ security might be attacked on any one of three grounds : 
that it had not been duly registered; that a floating charge 
had been created less than six months before the winding-up : 
or, that a fraudulent preference had been given. By s. 266 
of the Companies Act, 1920, a floating charge created within 
six months of the winding-up of an insolvent company was 
invalid (unless the company had been solvent immediately 
after the creation of the charge) except to the amount of any 
cash paid to the company at the time of or subsequent to the 
creation and in consideration for the charge, together with 
interest at 5 per cent. The section did not apply to fixed 
charges. The debt remained even if the charge was invali- 
dated, and the creditor was therefore entitled to prove for 
whatever the company had covenanted to pay him. If a 
company issued a debenture otherwise than for cash in March, 
and went into liquidation in July. if that charge existed on 
the date of pag up it was void, but if the debenture had 
been paid off in May and there was no charge existing, there 
was nothing a prevent the creditor from keeping the money 
which had been paid to him, unless there had been a fraudulent 
preference: Re Parkes’ Garage (1929) 1 Ch. 139. Even when 
a charge was perfectly good it was limited to the amount of 
cash given for it and interest at 5 per cent. and the debenture- 
holder could not enforce security for any premium or bonus. 
The creditor had to prove that the company was solvent at 
the time the charge was created. 

Cash paid at the time” might include an advance made 
on the promise that the company would issue a debenture, if 
the debenture was in fact issued with reasonable despatch, 
and sometimes if there had been delay in its issue for which 
the creditor was not responsible: Re BF. & HB. Stanton | 1929] 
| Ch. 180. Cases often occurred in which payment had been 
made, and it might be very difficult to say whether cash had 
passed ? not, particularly with a company of a less reputable 
kind. Until quite lately it had been thought that * cash ~ 
meant cash paid absolutely and unconditionally, or at any 
rate cash that went to swell the company’s assets and be 
available to meet its liabilities; and not. for instance, the 
advance by one of the directors of £500 to the company 
shortly before liquidation under an agreement that such a sum 
should be at once applied to the payment of a debt which the 
company was otherwise unable to pay. It was now fairl” 
certain, however, that such a payment would support a 
debenture, for the Court of Appeal in Re Matthew Ellis (1913 
Ch. 458, C.A.. had decided that a payment made in such 
circumstances was a payment in cash. It followed that a 
payment made by the chairman of a company in return 
for a debenture on the strict understanding that the money 
should be applied to the payment of some creditor who 
happened to be one of his friends, would not come within 
the mischief of the section. This decision had very materially 
limited the scope of the section and made it distinetly more 
difficult for a liquidator to upset debentures issued by 
companies on the eve of liquidation.. 


FRAUDULENT PREFERENCE. 


) 


The intention of s. 265, dealing with fraudulent preference, 
had obviously been that if within three months before the 
Winding-up any payment was made or security given to any 
creditor with a view to benefiting him over the general body 
of creditors, then the transaction should be void, the creditor 
must pay back the payment and the directors should be 
liable to misfeasance proceedings. The difficulties which a 
liquidator encountered in avoiding such a transaction were, 
however, very considerable. Le had to prove first that the 
company was insolvent at the material time—which was 
usually not very diflicult—and secondly, the intention to 
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prefer the creditor, which was really difficult. Until recently 
there had been a tendency to believe that, if the liquidator 
showed that the creditor had actually gained an advantage 
and had a preference and no other explanation was given 
of the payments, the court would infer that the directors had 
intended to prefer the creditor. This could not now be 
considered a correct statement of the law. Lord Tomlin, 
in Peat v. Gresham Trust (1934) A.C.C, 252, had explained that 
the burden was on the liquidator to prove the intention to 
prefer and that the court was not entitled to drawn an inference 
of intention. It was extraordinarily difficult to prove what the 
directors had had in their minds when they made a particular 
payment, especially if they clected not to give evidence. Even 
if the liquidator could bring some evidence of intention to 
prefer, it was always open to the creditor to rebut that evidence 
by some other explanation of the payment e.g... to induce 
the creditor to give more credit; or to get a director out of 
some difficulty, or to save him from the consequences of a 
breach of trust; or in the ordinary course of business. Any 
pressure by the creditor was suflicient to rebut the suggestion 
of fraudulent preference, except that a director could not 
put pressure on a company. Probably the only case in which 
the liquidator had a real chance of establishing fraudulent 
preference was where one of the directors himself had been 
benefited. 

\ new provision, s. 275, was aimed against fraudulent 
trading. It laid down that if a company carried on business 
with intent to defraud creditors the directors became liable 
for all the debts of the company without limit. It was 
necessary to prove actual fraudulent intention, but if a director 
carricd on a private company and continued to incur debts 
knowing perfectly well that there was no chance that they 


would ever be paid, there was a strong case against him, 
and in normal circumstances he would be made liable. Any 
money Which might be recovered from a director was not 


applied directly in paying the creditors who had been defrauded, 
but formed part of the assets of the company. 

Lorp BLANESBURGH, in replying to the customary vote of 
thanks, recalled his early days with Lord Wrenbury, with 
whom he had been associated in producing three editions of 
* Buckley on Companies,” the foundation of modern company 
law. 


The Law Society. 
PRELIMINARY ENAMINATION. 

The following candidates (whose names are in alphabetical 
order) were successful at the Preliminary Examination held 
on the 16th and L7th October : 

Frederick Charles Adams, Keith Alexander Bain, Charles 
Bernard Baines, John Alwyn Bassett, William IlLlarbutt 
Chatterton Bell. William Graham Bennetts, Neville James 
Briant, Cedric Field Butler, Peter Marriott Caporn, Richard 
Aubrey Carter, Robert Cushing, Leonard Cecil Dale. lan 
Davidson, David Donald Lorraine Davies, David Leslie 
Davies, Claude Jacob de Meza, Wilfrid Michael Dodd, Harold 
John Leslie Elderkin, Arthur Edmund Frost. Charles Gard, 
Harry James Garside, Brian Fraser Harrison, Neill Hopwood, 
Michael Anthony Hlunt. Norman Alfred Eden Kavanagh, 
Thomas William Simpson Lees, Egon Werner Lewinsohn, 
Roderick Ross MeLean, Donald Roy Malcolm, James Garforth 
Miller, Michael Hlenry Moorwood, Dudley Ogley, George 
Hartley Robertson Owen, Eric Parkington, Gordon George 
Pierce, Keith Woodroffe Robins, Lois Shawyer, Desmond 
Reginald Sherley-Price, Peter Merlyn Skinner, Robert Edgar 
Snayvlam, David Ogle Wallace, Kurt Weisser, John Wellock. 

Number of Candidates, cighty-eight ; passed, forty-three. 


The Warwickshire Law Society. 

The annual dinner of the Warwickshire Law Society was 
held on Friday, 25th October, in St. Mary’s Hall, Coventry, 
and was well attended. 

The chair was taken by the President, Mr. B. R. Masser, 
M.A., LL.B. and a number of distinguished guests were 
present, including Sir Harry Pritchard, President of The Law 
Society ; His Llonour Judge M. N. Druequer; Mr. J. I. Eales, 
K.C.. M.P.. Reeorder of Nottingham; Mr. R. A. Willes, 
Recorder of Coventry ; The Mayor of Coventry ; The Town 
Clerk; The City Coroner; The Very Reverend R. T. 
Hloward, Provost of Coventry Captain W. F. Strickland, 
M.P.; Professor C. EK. Smallev-Baker; Mr. W. A. Coleman ; 
Mr. W. A. Oubridge, President of Coventry Chamber of 
Commerce ; Dr. Meakin, President of the Coventry Division 
of the British Medical Association ; Mr. W. L. Bird, President 
of the Coventry Association of Auctioneers; and Mr. E. R. 
Marshall, President-elect of The Warwickshire Law Society. 

The toast of The Le nch and the Bat ” was proposed by 


the President of The Warwickshire Law Society, and replied 





to by His Honour Judge Drucquer and Mr. R. A. Willes, who 
recalled the fact that Mr. Masser’s father was the first President 
of the Society. 

The toast of * The Law Society and the Provincial Law 
Societies ’’ was proposed by the Provost, and replied to by the 
President of The Law Society. 

The President-elect proposed the health of ** Our Guests. 
which was replied to by the Mayor and Captain Strickland. 


United Law Clerks’ Society. 

The Right Hon. Lord Hewart, Lord Chief Justice, has very 
kindly consented to preside at the Society’s L04th Anniversary 
Festival, which is to be held at the Connaught Rooms, on 
Monday, the 16th March, 1936. This will be the second 
occasion on which the Lord Chief Justice has presided at this 
Society’s Annual Dinner, a previous occasion being in 1923. 

The list of the Chairmen of the Society’s Anniversary Festivals 
has been described as the roll of the greatest lawyers of the 
last 100 years, such names as Lord Wensleydale, Lord Selborne 
Sir Alexander Cockburn and Lord <Alverstone appearing 
in the list. as well as that of the Marquess of Reading. 

One of the most important changes which has taken place 
of recent years has been the extension of the Society’s opera 
tions to the provinces. Until 1924 the Society was a London 
Society, but there were so many requests for membership 
from law clerks residing in the provinces that eventually 
provincial law clerks were admitted to membership, and the 
extension has been justified by the large number of men who 
have availed themselves of the opportunity to become members. 
In Plymouth, in particular, the clerks have joined the Society 
in good numbers. 

The benefits assured by membership are unobtainable in 
other societies. This is accounted for in several ways, but 
chiefly by the fact that good support is given regularly by 
employers. Substantial bonuses are added and to show how 
important the benefits are, and what a wide range of possibilities 
they meet, mention may be made of the case of one member 
who began to receive superannuation benefit when he was 
fifty-two years of age on account of heart trouble. That 
member went to live at the seaside and his heart condition 
improved so that he is still alive, and well and receiving 
benefit. He fell ill in 1904 and has received over £1,300 in 
benefits whilst his total contributions were £1. 

The Society is the oldest clerks’ society in the United 
Kingdom. It has ample funds to guarantee its engagements 
with its members. The contributions are moderate, and the 
membership of the Society shows a good increase year by 
year. 


Law Students’ Debating Society. 


\t a meeting of the Society held at The Law Society's 
Court Room, on Tuesday, 29th October (Chairman, Mr. B. W. 
Main), the subject for debate was—*' That this House con- 
gratulates the electors of Alberta on returning a Government 
pledged to carry out a policy based on the Douglas social credit 
scheme.’ Mr. M. Foulis opened in the affirmative and Mr. D. 
Hi. McMullen opened in the negative. The following members 
also spoke: Miss U. A. Hastie, Messrs. A. N. Buckmaster, 
S. C. Baron, R. F. Gingell, A. T. Wilson, J. R. Campbell 
Carter, R. Langley Mitchell, H. Claxton, J. S. H. Jackson, 
P. H. North Lewis, and P. W. Lliff. The opener having 
replied, the motion was carried by two votes. There were 
thirteen members and two visitors present. 


The Union Society of London. 
CENTENARY YEAR. 

\ meeting of the Society was held at the Middle Templk 
Common Room on Wednesday, the 30th October, at 8.15 p.m., 
Mr. Kenneth Ingram being in the chair. Mr. Rendle proposed 
the motion: ** That the continued existence of class distinctions 
is regrettable.” Sir James Henry, Bart., opposed, and 
Messrs. Hubert Moses, Russell-Clarke, Brundrit, Bassett, 
Pedrick, Oakes and Kingston also spoke. Mr. Rendle having 
replied, upon division, the motion was lost by one vote. 


United Law Society. 

\ meeting of the United Law Society was held in th: 
Middle Temple Common Room at 7.45 p.m. on the 25th 
October. Miss Constance Colwill proposed the motion : 
“That in the opinion of this House condemned murderers 
should be invited to destroy themselves.” Mr. J. P. Halpin 
opposed. Miss Lucy Bell (visitor) and Messrs. Bell, Burke, 
Hill, Holford, Jameson and Redfern also spoke. <Afte! 
Miss Colwill had replied the motion was put to the Hous: 
and lost by five votes. 
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The Hardwicke Society. 

\ meeting of the Society was held on Friday, 25th October, 
at 8.15 p.m. in the Middle Temple Common Room, the 
President, Mr. T. H. Mayers, in the chair. Mr. G. E. Crawford 
iix-President) moved: ‘* That, in the opinion of this House, 
Oratory is the Harlot of the Arts.””. Mr. C. E. Scholefield 
opposed. There also spoke Mr. D. Campbell Lee (Ex- 
President), Mr. C. C. Gallagher, Mr. G. Llewellyn Thomas 
Ilon. Secretary), Mr. A. Douglas, Mr. Missin, Mr. Oakes, 
Mr. McGregor, Mr. J. A. Petrie (Hon. Treasurer). The 
lion. Mover having replied, the House divided, and the 
motion was carried by one vote. 

\ meeting of the Society was held on Friday, Ist November, 
at 8.15 p.m., in the Middle Temple Common Room, the 
President (Mr. T. Il. Mayers) in the chair. Mr. A. P. McNabb 
“That this House would welcome the return of a 
National Government.” Mr. Colin Pearson (Ex-President ) 
opposed. There also spoke Mr. A. Newman Hall (Ex- 
President), The Hon. F. P. Howard, Mr. Whitfield, Mr. James 
\. Petrie (Hon. Treasurer), Mr. A. L. Ungoed Thomas 
kix-President), Mr. Scholefield, Mr. Bentliffe, Miss M. C. 
Davies, Mr. Lister. The hon. mover having replied, the 
House divided, and the motion was carried by six votes. 


iON ed 


University of London Law Society. 


The University of London Law Society, on Tuesday, 
held a joint debate with the National Union of Women 
Teachers at University College. Mr. M. O’C. Stranders, 
barrister-at-law (President), was in the chair. The motion 
was: ‘‘ That the principle of equal pay for equal work is 
not only economically sound, but is also the only permanent 
solution to the salary and wages problem.’ Proposer, 
Miss Constance Colwill, barrister-at-law:  Opposers, Mr. 
Betuel, barrister-at-law, and Mr. F. Ek. C. Wood. Also spoke, 
Wicks, Edomons, Mepotehakhoff, Garner, Grunstad, 
Kelly, Goodman, Rogers, Miss Calvert. Motion was carried 
by twenty-one to sixteen. 

The opening debate of the session was held on the previous 
Tuesday, on the motion, ‘ That any restraint on freedom of 
expression is to be deplored.” Proposed by Mr. Garner 
and opposed by Mr. R. E. Gill. Motion lost by eleven votes 
to thirteen. 


Messrs. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve a recommendation 
of the Home Secretary that Mr. WILLIAM REGINALD HOWARD 
be appointed Stipendiary Magistrate for the County Borough 
of Kast Ham, to succeed the late Mr. Wyatt Wyatt Paine. 
Mr. Howard was called to the Bar by the Middle Temple 
in IML1. 

It is announced by the Colonial Office that His Majesty 
the King has been pleased to approve the appointment of 
Mr. KE. GARDINER SMITH, late Puisne Judge, Gold Coast, to be 
Chief Justice of Seychelles in succession to Dr. P. S. Walsh, 
who has retired. 

The Board of Trade have appointed Mr. KENNETH VICTOR 
Hooper to be Official Receiver for the Bankruptcy District 
of the County Courts holden at Dudley, Kidderminster and 
Stourbridge, with effect from the Ist November, 1935, in the 
place of Mr. Andrew Martin Fairbairn. 

Mr. JOHN NORMAN DAYNES, K.C., has been elected a Bencher 
of Lincoln’s Inn, in the place of the late Mr. Evan Lewis 
Thomas, K.C. = Mr. Daynes was called to the Bar by Lincoln’s 
Inn in 1910. 

Mr. Epwarp G. GrReiG, of Messrs. Greig and Middleton. 
solicitors, Methil, Fifeshire, has been appointed Town Clerk of 
Buckhaven and Methil. 

The Great Western Railway have appointed Mr. C. Hl. 
WHITELEGGE. Parliamentary and General Assistant. Solicitors 
Office, Paddington, to be General Assistant and Parliamentary 
\gent, Solicitor’s Office. Mr. Whitelegge was admitted a 
solicitor in L912. 

Battersea Borough Council has appointed Mr. K.S. RAYBOULD 
as Town Clerk. Mr. Raybould has been in the municipal 
service at Battersea for over forty years. 

Mr. OLIVER PAUL LADYMAN, solicitor, of Preston, has been 
appointed Clerk to the Preston County Magistrates. Mr. 
Ladyman, who was admitted as a solicitor in 1930. succeeds 
his father and represents the third generation of the family 
to hold the position. The appointment is subject to con- 
firmation by the Home Office. 








Professional Announcements. 
(2s. per line.) 

SoOLIcITORS & GENERAL MORTGAGE & ESTATE AGENTS 
ASSOCIATION.—A link between Borrowers and _ Lenders, 
Vendors and Purchasers.—Apply, The Secretary, Reg. Office 
12, Craven Park, London, N.W.10. 


Notes. 


The nomination of Sheriffs will take place in the Lord 
Chief Justice’s Court, on Tuesday, the 12th November, at 
2 p.m. 

The resignation is announced of Mr. Thomas Downey as 
Town Clerk of Stockton, a position he has held since 1915. 
Mr. Downey, who is seventy-seven years of age, will undertake 
the duties till a successor is appointed. 

\ meeting of the agricultural members of the Auctioneers’ 
and Estate Agents’ Institute will be held at 29 Lincoln's 
Inn Fields, W.C.2, on Friday. the 15th November, at 3 p.m.. 
when Mr. Gordon G. Fairbairn, Solicitor, will deliver a Paper 
entitled ** Recent Decisions under Agricultural Law.” 

Mr. W. J. H. Brodrick was welcomed at the Clerkenwell 
Police Court last Monday, when entering on his duties as one 
of the magistrates at this court, the other being Mr. Bertrand 
Watson. He succeeds the late Mr. Samuel Pope, and has been 
transferred at his own request from the South-Western Police 
Court. 

A brochure entitled ** The Case for Electrification of the 
Railways ”’ has been issued by the British Electrical Develop- 
ment Association Incorporated, of 2, Savoy-hill, W.C.2. 
The case for railway electrification is dealt with in a_ briet 
but lucid and convincing manner. The price of the brochure 
is threepence. 

The Third Annual Meeting and Conference of the British 
Records Association will be held on Monday, I&8th November, 
1935, at Burlington House, in the rooms of the Society of 
Antiquaries. A reception will be held at 9 o’clock in the 
evening, at Grocers’ Hall, Princes-street, E.C.. by kind 
invitation of the Worshipful Company of Grocers. 


Mr. Justice Langton, in the Probate and Divorce Division 
recently, refusing to postpone a probate action, said : 
cannot, because a gentleman is standing for Parliament, 
deprive the other party to an action of an early hearing and the 
advantage of a special jury. My first duty is to the juries who 
are brought here to try cases they do not want to try, at great 
inconvenience to themselves.”’ 


At a recent meeting of the Bermondsey Borough Council, 
Councillor Craigie. J.P... Chairman of the Finance Committee, 
paid a tribute to the services of the Town Clerk (Mr. Francis 
J. R. Mountain, solicitor) and the Deputy Town Clerk (Mr. 
William Loveland) for their work in connection with the 
preparation of new Standing Orders of the Council. The 
Council unanimously concurred in the tribute and approved 
the Standing Orders. 

The first meeting of the 1935 36 session of the Incorporated 
Association of Rating and Valuation Officers—Metropolitan 
and Southern Counties Students’ Society—was held on 
Tuesday, 29th October, at the Headquarters of the National 
Association of Local Government Officers, 24, Abingdon- 
street, Westminster, S.W.1. Mr. “P. Michael Faraday read 
a very interesting paper on “* zoning,”’ and this was followed 
by a keen discussion of the points raised. 


The fifteenth annual Remembrance Day Appeal for Laig’s 
Fund will be made on Monday, llth November. At the 
headquarters of the Fund in London the hope is expressed 
that the 1935 Remembrance Day Appeal will produce a 
record total in order to meet the increasing needs of ex-service 
men who, because of advancing age, are compelled in still 
greater numbers to seek the aid of the British Legion. Every 
possible effort will be made to achieve a new record. The 
highest figure yet recorded on Poppy Day was £525,000 
in 1930. 

Lord Macmillan, accompanied by Lady Macmillan, is being 
entertained by the Society of Comparative Legislation, of 
which he is Chairman, at the Savoy Hotel on Monday, 
2nd December. Owing to the illness of the President, Lord 
Reading, Lord Atkin will preside and be supported by the 
Brazilian Ambassador. Lord Macmillan will speak about his 
recent visit to South America, especially in reference to his 
contacts with legal institutions. Non-members, as well as 
members. of the Society will be welcome and can obtain 
particulars from the Hon. Secretaries of the Society of 
Comparative Legislation, 1, Elm-court, Temple, E.C.4. 





844 THE SOLICITORS’ JOURNAL. 


November 9g, 1935 








Following upon the retirement of His Honour Judge 
Harington from his office as a Judge of County Courts, 
and the appointment of Mr. James Francis Wallace Galbraith, 
K.C., to be a Judge of County Courts (announced in last 
week's issue), the Lord Chancellor has made the following 
arrangements: tlis Hlonour Judge Haydon, K.C., Esher 
Lodge, Esher. Surrey, to be the Judve of the County Courts 
on Cireuit No. 45 (Wandsworth, Crovdon, Kingston). His 
Honour Juda CGialbraith, K.C.. 3B. New square, Lincoln’s 
Inn, W.C.2, to be the Judge of the County Courts on Circuit 
No. 20 (Leicestershire, etc Both orders are dated to come 
into operation on the Ist November, 1935. 


IMPORTANT NOTICE TO SOLICTTORS. 
ANNUAL PRACTISING CERTIFICATES. 

Practising certificates for the yvear 1934-35 will expire on the 
loth November, and should be renewed before the 5th 
December. 

All certificats on Which the duty is paid after the 
Ist January next must be left with The Law Society for entry, 
and the names of solicitors taking out their certificates after 
that date cannot be included in the Law List for 1936, 


Wills and Bequests. 


Mr. Stafford Taylor, solicitor, of Nairn, formerly of 
Manchester, left estate of the ross value of £30,811. with 
net personalty £21,146. Ile left £100 to the Manchester 
Law Clerks Friendly SOcleLY 5 £LoOo to the Solicitors’ 
Benevolent Association; £100 to the Christie Hospital for 
Cancer, Manchester. 

Mr. Charles Stubbs, solicitor’s managing clerk, of Brighton. 
for more thansixty-two years with the firm of Messrs. Upperton 
Bacon & Thomas, solicitors, of Brighton, who died on 29th 
March, left estate of the gross value of £10,788, with net 
personalty £4,628. He left: To the Corporation of Brighton 
for the museum a framed copy of “ Brighthelmston Terrier,” 
1792; and he directed that the Corporation of Brighton should 
have the option to purchase for £100 for the Technical School 
two lathes, and all their appliances and cupboards and cabinets 
in Which such appliances are contained and his books on lathes 
and mechani 


Mr. Wellington Taylor, solicitor, of Lincoln’s Inn, and of 
West Worthing, left property of the gross value of £210,365, 
with net personalty £202,792 

The Right Ilon. Thomas James Chessyre, Baron Tomlin 
of Ash, a Lord of \pp il in Ordinary, left estate of the gross 
value of £82,880, with net personalty £70,931. 


Mr. Frank White, solicitor, of Chigwell, formerly of Ilford, 
left £28,792, with net personalty £17,192. 





‘ > . 
Court Papers. 
Supreme Court of Judicature. 
Rora OF REGISTRARS IN ATTENDANCE ON 
Group | 
EMERGENCY A\reeaLCourtr Mr, Justice Mr. Justice 
Kova No. 1, EVE. BENNETT. 
Non-Witness. Witness. 
Part I. 
Mi I Mi Mr. 
Hicks Be ’ ti ‘ Jone *Blaker 
Andre lake Hlicks Beach * Jone 
lone ‘ Blaker *Hicks Beach 
Ritehs | 7 dom Blal 
Blake ndrew Hicks Beach Jone 
Mort on Blaker Hicl Beach 


Grovur L. Grove II, 
Mr. Justvict Mr. Justricn Mr. JUSTICE Mr. JusTICcE 
CROSSMAN CLAUSON, LUXMOORE. FARWELL. 
W itne Witness. Witness. Non-Witness. 
Part IL. Part Ll Part I. 
Mi Mr Mr. Mi 
Hix bi % fine Andrew Mor 
Blakes , ‘ More Ritchie 
* Jone ore *Ritchi« Andrews 
Hicks Beac ti ‘ *Andrews Mor 
15 * Blake ndrew More Ritchie 
16 done More Ritchie \ndrews 


* The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting 


| 
| 
| 
| 
} 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June, 1932) 2%. 


Next 


London 


Stock 


Exchange Settlement, Thursday, 2lst November, 1935. 


Div 


Months. 6 


ENGLISH GOVERNMENT SECURITIES 
Consols 4°, 1957 or after oe es FA 
Consols 24% ; ‘ck ~ .. JAJO 
War Loan 34%, 1952 or after - JD 
Funding 4% Loan 1960-90 .. a MN 
Funding 3°, Loan 1959-69 .. ; AO 
Victory 4% Loan Av. life 23 years .. MS 
Conversion 5% Loan 1944-64 oa MN 
Conversion 45% Loan 1940-44 ie JJ 
Conversion 34% Loan 1961 or after .. AO 
Conversion 3% Loan 1948-53 MS 
Conversion 24% Loan 1944-49 . AO 
Local Loans 3% Stock 1912 orafter .. JAJO 
Bank Stock Ne “se " ie AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after i ‘a JJ 
Guaranteed 3°64 Stock ([rish Land 

Acts) 1939 or after .. 
India 449% 1950-55 
India 34%, 1931 or after 
India 39% 1948 or after za , 
Sudan 44% 1939-73 Av. life 27 vears 
Sudan 4% 1974 Red. in part after 1950 
Tanganyika 4% Guaranteed 1951-71 


L.P.T.B. 44% “ T.F.A.” Stock 1942-72 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 
*Australia (Comm nw'th) 33% 1948-53 
Canada 4°, 1853-58 

*Natal 3%, 1920-49 pi 
*New South Wales 34°, 1930-50 
*New Zealand 3% 1945 

Nigeria 4°, 1063 

*(Jueenslan | 34% 1950-76 

South Africa 33% 1953-73 

*Victoria 35°, 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after a JJ 
*Croydon 3% 1940-60 e* oe AO 
Essex County 34% 1952-72 .. “s JD 
Leeds 3% 1927 or after ‘ . a 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO 
London County 6 Consolidated 

Stock after 1920 at optign of Corp. MJSD 
London County 3°, Consolidated 

Stock after 1020 at option of Corp. MJSD 
Manchester 3% 1941 or after i FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “ A” 

1963 2003 * ’ as AO 

Do. do. on B ”’ 1934-2003 ° MS 

Do. do 3%" E ”’ 1953-73 ee JJ 
Middlesex Co inty Council 41%, 1952-72 MN 
t Do. do. $$, 1950-70 i MN 
Nottingham 3°% Irredeemable ‘ MN 
Shettield Corp. 34% 1968 i at JJ 


910 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 49% Debenture J 

Gt. Western Rly. 459% Debenture .. Je 

Gt. Western Riy. 5% De benture J 

Gt. Western Rly. 5% Rent Charge 


i 
Gt. Western Rly. 5% Cons. Guaranteed Mz 
N 


I 
Gt. Western Rly. 5% Preference M: 
Southern Rly. 4% Debenture ~ J 
Southern Rly. 4° Red. Deb. 1962-67 JJ 
Southern Rly. 5°% Guaranteed MA 
Southern Rly. 5° Preference .. MA 


J 
J 
JJ 
"A 
\ 
\ 
J 


e 


*Not available to Trustees over par 


Middle 


Price 
Nov. 
135. 


114) 
85 
105 
116 
101 
1144 
117 
11] 
1064 
104 
101 
G4 


3664 


86 


94 
111 
6 
85 
118 
112 
113 
109 


10S 
103 
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100 
101 
101 
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101 
l04xd 
100 
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tIn the case of Stocks at a premium, the yield with redemption has been calculated 
az at the earlicst date; in the case of other Stocks, as at the latest date. 











